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1L FACTS OF THE CASE
A What ype of case is involved, civil ar criminal?
This is a criminal case.
B, Who istare the plaintiffts?
“The plaintiTis the State of Nebraska.
C. Who ilare the defendant(s)?
The defendant was Steven J. Troyer.
. Bricfly tell about the case and why it was filed.
‘The state of Nebraska eharged the defondant, Stephen Troyer, with driving under

the influcnce. Troyer was stopped by a Milford, Nebraska, city police officer who
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laimed Troyer failed to use a turn signal when turning left. After stopping the
vehicle the offcer observed that Trayer's eyes were bloodshot and watery and
st he smlled strongly of alcohol. Troyer had diffculy obining s driver's
Hicense from his walet, When asked by he officr, Troyer admitted having thec
boers. The officer performed seversl e sobicy st upon Troyer,such a5
veciing the alphabet, the Romberg test and the “walk andturn” test. The offcer
5o testified o performing the horizontal aze nystagmus test on Troyer. The
offcerconcluded Troyer s under th influence of lcohol so he performed a
preliminary brcath st on the defendant which showed & breahalolol content of
O1. [The legallimit in this state is 081
“The office didn't befieve the test esuls and, herefoe, rested Troyer and ok
i o th polie taion. There, the defendant submitied o an intoxilyzer test
‘which revealed breath alcahol level of 179, Troyer ws charged with DWL,
rcd i the County Court of Seward County, Nebrask, and canvicted
He was sentenced 0 one year probation and s fne of $400, His drver’s license
was suspended fo 60 days.
The defendant claimed tht:
(1 the district cour id not have enough cvidence t0 warrant the
convieion of defendnt,
(2 the extibit contaning the intoxilyze test did not comply withthestate
adminisrsive eguliions (Tide 177 of the Nebraska Adnminisiative

Code),
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(3) the stop of the defendant’s car by the officer was unwarranted because.

the officer lacked reasnble suspicion.

111 HISTORY OF THE CASE IN THE LOWER COURTS.

A Which court wrote the opinion which you are examining or ihis assigmmen?
“The opinion n this case was witien by the Nebrasks Courtof Appeals.

B Inwhat inferor cours did the case appear?
The case was orginaly tried n the County Courtaf Seward County, Nebraska.
Upon s convicton intht cour, the defendant appealed o the Sevward County
Distict Courtand then o the Nebraska Court of Appesls.

B Whowon in each ofthe inferior courts?

The plaindiff, State of Nebraska, won in cach of the lower courts.

May an appellate court consider an arror in the procoedings of a lower

court which has boen argued by the appelnt but ot ssigned as crror?

2. Maya defendant be convicted af driving under the influence by cither the
abservation of the defendant’s behavior by the offcer or by the
defendant'sfaling a sobrity tst which determines the concenzation of
acohol n the defendant’s sysim?

5. Maythe prosceution in  criminal case se the resuls of a intoxilzer (st
o conviet s defendan of driving under the nflucnce when the testing
strument docs not comply wit the rules established by the tate

administrative code?
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1. The answer to the first ssue i No.
2 Theanswerto the second issue s Yes.
3. The appellate courtdeclined o rle on this isue.
“The decision of the District Cout was afirmed.
VL RATIONALE.
“The Nebraska Court of Appeals in a thre judge pancl) concluded, in answer o Issue |
ha the defendant failed 0 asign s cror in his appe thelack of sufficient actual bosis

for the officer o stop the defendant. Having faled to tell the appellate court that he was

i 10 argue th Tack ofsuch suffiient facual basi, the Court of Appels rled that the
defendant could no then argue that pint, nor would the Court of Appeals consider it
point

“The moresigifcant fssue before the cour was sz 2 which sked whether the ft tht
dofendant passed two field administered prliminacy breath tests (athough ffling e

feld sobriety test) while subsequently faifing the Intoxilyzer test should result in

dismissal of the charges agai

him. The appellte court concluded tha case fa i this
state established ample prcadent ha ither & aw enforcement officer's observations of
defendants intoxicated beavior or the defendant's poor prformance on ield sobicty
tests constitues suficientevidence tosusiain a conviction of diving whi under the
nfluence of sicaholic beverages. In ofher words,defendant doss ot have to il very
{est administered 0 i in order o be found guity of DUL A defendant canbe convicted

by test resuls or by the observations ofa police officer. Both are not required.
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In-answer to Issue 3, although the defendant argued in his bricf to the court that the.
Tnoxilyzer machine was no properly exlbraid or matained and,therefore, the resuls
of tht test should ot have been admitted ino evidence,the Court of Appeals concluded
s there was ample cvidence to sustain the defendant’s conviction without the
intoxilyze tes, it was not necessary o determine i th tet was conducted propery. Tn
other words, i the machine dateand time fild 1o comply withthe Nebraska
Admiristative Code, that file wss o csentil o the canviction of the defendant of
the erime of driving under the inflvcnce

VIL DISSENT.

There sas no dissent i this case.
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