CHAPTER 13

Debtors sold nine picces of jewelry. Seven pieces of jew-
elry were reported as lost. After filing for bankruptey,
Debtors sold some jewelry and pawned a Rolex watch
for 83,000, Two creditors objected to Debtors’ claimed
exemptions. A complaint was filed, alleging that Debt-
ors knowingly and fraudulently made false oaths and
material omissions and transferred and concealed
property of the estate in an attempt to hinder, delay,
and defraud creditors. The remedy sought was an or-
der that Debtors be denied discharge. Based on the
facts of the case, should Debtors be denied discharge?
Inre Jalajel, Web 2010 Bankr. Lexis ___ (United States
Bankruptey Court for the Eastern District of Virginia)

13.4 Discharge Margaret Kawaauhau sought treat-
ment from Dr. Paul Geiger for a foot injury. Dr. Geiger
examined Kawaauhau and admitted her to the hos-
pital to attend to the risks of infection. Although
Dr. Geiger knew that intravenous penicillin would have
been a more effective treatment, he preseribed oral
penicillin, explaining that he thought that his patient
wished to minimize the cost of her treatment. Dr. Geiger
then departed on a business trip, leaving Kawaauhau
in the care of other physicians. When Dr. Geiger
returned, he discontinued all antibiotics because he
believed that the infection had subsided. Kawaauhau'’s
condition deteriorated over the next few days,
requiring the amputation of her right leg below the
knee. Kawaauhau and her husband sued Dr. Geiger for
medical malpractice. The jury found Dr. Geiger liable
and awarded the Kawaauhaus 8355,000 in damages.
Dr. Geiger, who carried no malpractice insurance, filed
for bankruptey in an attempt to discharge the judgment.
Is a debt arising from a medical malpractice judgment
that is attributable to negligent or reckless conduct dis-
chargeable in bankruptey? Kawaauhaw v. Geiger, 523
U.S. 57, 118 S.Ct. 974, 140 L.Ed.2d 90, Web 1998 U.S.
Lexis 1395 (Supreme Court of the United States)

13.5 Chapter 11 Reorganization UAL Corporation
was the parent company of United Airlines, which was
the largest scheduled passenger commercial airline in
the world. On a daily basis, the airline offered more
than 1,500 flights to twenty-six countries. The airline
also offered regional service to domestic hubs through
United Express carriers. Eventually, low-cost airlines
began taking business from United. In response, United
lowered fares to compete with the low-cost airlines.
However, United’s cost structure could not support its
new strategy, and the company began losing substantial
money on its operations.

UAL filed for Chapter 11 reorganization bankruptey.
At the time of filing the petition, UAL owned or leased
airplanes, equipment, trucks and other vehicles, dock-
ing space at airports, warehouses, office space, and other
assets. In many cases, UAL had borrowed the money to
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purchase or lease these assets. Most of the lenders took
back mortgages or security interests in the assets for
which they had loaned money to UAL to purchase or
lease. In addition, UAL owed unsecured creditors money
that it could not repay, and it had executory contracts and
unexpired leases that it also could not pay. What should
UAL propose to do in its plan of reorganization that it files
with the bankruptey court? In re UAL Corporation

13.6 Priority of Security Interests Paul Iligh pur-
chased various items of personal property and livestock
from William and Marilyn McGowen. To sccure the
purchase price, 1ligh granted the MeGowens a seeurity
interest in the personal property and livestock. Two
and one-half months later, High borrowed 856,695 from
Nebraska State Bank (Bank) and signed a promissory
note, granting Bank a sccurity interest in all his farm
products, including but not limited to all his livestock.
Bank immediately perfected its security agreement by
filing a financing statement with the county clerk in
Dakota County, Nebraska. The McGowens perfected
their security interest by filing a financing statement
and security agreement with the county clerk three
months after Bank filed its financing statement. Three
vears later, High defaulted on the obligations owed
to the McGowens and Bank. Whose security interest
has priority? McGowen v. Nebraska State Bank, 229
Neb. 471, 427 N.W.2d 772, Web 1988 Neb. Lexis 290
(Supreme Court of Nebraska)

13.7 Fraudulent Transfer Peter and Geraldine Tabala
(Debtors), husband and wife, purchased a house in
Clarkstown, New York. They purchased a Carvel ice
eream business for 870,000 with a loan obtained from
People’s National Bank. In addition, the Carvel Corpo-
ration extended trade eredit to Debtors. Two years after
setting the bank loan, Debtors conveved their resi-
dence to their three daughters, ages 9, 19, and 20, for
no consideration. Debtors continued to reside in the
house and to pay maintenance expenses and real estate
taxes due on the property. On the date of transfer.
Debtors owed obligations in excess of $100,000. Five
months after conveving their residence to their daugh-
ters. Debtors filed a petition for Chapter 7 bankruptey.
The bankruptey trustee moved to set aside Debt-
ors’ conveyance of their home to their daughters as a
fraudulent transfer. Who wins? In re Tabala, 11 B.R.
405, Web 1981 Bankr. Lexis 3663 (United States Bank-
ruptey Court for the Southern District of New York)

13.8 Guaranty Contract Murphy Oil USA, Inc.
(Murphy Oil), entered into a contract to sell petroleum
products to Price Oil, Inc. In order to do so, Murphy
Oil required and obtained written guaranty contracts
signed by Elmer Myers Armstrong and Frieda Armstrong
(Armstrongs), suaranteeing that if Price Oil did not pay
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for oil delivered by Murphy Oil, they would pay the
unpaid amount. Murphy Oil sold and delivered petro-
leum products to Price Oil for the price of 8259,585.75.
Price Oil did not thercafter make payment on this
debt. Price Oil declared bankruptev, and Murphy Oil
received 860,246.28 from the bankruptey proceeding.
The Armstrongs did not make pavment to Murphy Oil
for the unpaid debt. Murphy Oil instituted a legal action

Ethics Cases

against the Armstrongs to enforce the guaranty agree-
ment against them to recover Price Oil's remaining debt
owed to Murphy Oil, which at the time of the lawsuit was
8$193,339.47. Do the Armstrongs, as guarantors of Price
Oil's debt to Murphy Oil, owe Murphy Oil the amount
of the unpaid debt of Price OilY Murphy Oil USA, Inc.
o Armstrong, Web 20006 U.S. Dist. Lexis 46289 (United
States District Court for the Middle Distriet of Alabama)

13.9 Ethics Jessie Lvnch became se-
riously ill and needed medical atten-
tion. Iler sister, Ethel Sales, took her to Forsvth
Memorial Hospital in North Carolina for treatment.
Lynceh was admitted for hospitalization. Sales signed
Lyneh’s admission form, which included the following
seetion:

The undersigned. in consideration of hospi-
tal services being rendered or to be rendered
by Forsveh County Memorial Hospital Author-
ity, Inc., in Winston-Salem, N.C., to the above
patient, does hereby guarantee payment to
Forsyeh County Hospital Authority, Inc., on
demand all charges for said services and inci-
dentals incurred on behalf of such patient.

Lyvnch received the care and services rendered by
the hospital until her discharge over 30 davs later.
The total bill during her hospitalization amounted to
87.977. When Lynch refused to pav the bill, the hos-
pital instituted an action against Lynch and Sales to
recover the unpaid amount. Forsveh Couney Memorial
Hospital Authoricy, Ine., 82 N.C.App. 265, 346 S.E.2d
212, Web 1986 N.C.App. Lexis 2432 (Court of Appeals
of North Carolina)

. What is a guaranty contract?
2. Did Lyneh act ethically in denving liability?
3. Is Sales liable to Forsvth County Memorial Hospital

Authority, Ine.”

Internet Exercises

13.10 Ethies Donald Wavne Dovle (Debtor) obtained
a guaranteed student loan to enroll in a school for
training truck drivers. Due to his impending divoree,
Debtor never attended the program. The first monthly
installment of approximately 850 to pay the student
loan became due. Two weeks later, Debtor filed a volun-
tary petition for Chapter 7 bankruptey.

Debtor was a 29-vear-old man who carned approxi-
mately 81,000 per month at an hourly wage of S7.70
as a truck driver, a job that he had held for 10 vears.
Debtor resided on a farm, where he performed work in
licu of paying rent for his quarters. Debtor was paying
monthly pavments of 889 on a bank loan for his for-
mer wife's vehicle, 8200 for his truck, $40 for health
insurance, 828 for car insurance, $120 for gasoline and
vehicular maintenance, 8400 for groceries and meals,
and 825 for telephone charges. In addition, a state court
had ordered Debtor to pay S300 per month to support
his children, ages 4 and 5. Debtor’s parents were assist-
ing him by buving him S130 of groceries per month. In
re Doyle, 106 B.R. 272, Web 1989 Bankr. Lexis 1772
(United States Bankruptev Court for the Northern Dis-
trict of Alabama)

1. What legal standard must be met to have a student
loan discharged in bankruptev?

2. Did Doyle act unethically in trving to have his stu-
dent loan discharged in bankruptey?

3. Should Dovle's student loan be discharged in
bankruptev?

1. There are three major credit report-

ing agencies from which you can obtain a
copy of vour credit report. Go to each of the following
websites to see how to order a free eredit report. If vou
want, order vour credit report.,

a. Equifax, at www.equifax.com
b. Experian, at www.experian.com
¢. TransUnion, at www.transunion.com




268 PART Il

An instrument that evidences a
borrower's debt to the lender.

An instrument that gives a creditor a
security interest in the debtor’s real
property that is pledged as collat-
eral for a loan.

A statute that requires a mortgage
or deed of trust to be recorded in
the county recorder’s office of the
county in which the real property is
located.

By no means run in debre.

George Ilerbert
The Temple (1633)

A judgment of a court that permits
a secured lender to recover other

property or income from a default-
ing debtor if the collateral is insuf-

ficient to repay the unpaid loan.

Debt is the prolific mother of
Jollv and of erime.

Benjamin Disracli

Henrietta Temple (1837)

A statute that prohibits deficiency
judgments regarding certain types
of mortgages, such as those on
residential property.
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Some states’ laws provide for the use of a deed of trust and note in place of a
mortgage. The note is the instrument that evidences the borrower’s debt to the
lender; the deed of trust is the instrument that gives the creditor a security in-
terest in the debtor’s property that is pledged as collateral.

Recording Statute

Most states have enacted recording statutes that require a mortgage or deed of
trust to be recorded in the county recorder’s office in the county in which the
real property is located. These filings are public record and alert the world that
a mortgage or deed of trust has been recorded against the real property. This
record gives potential lenders or purchasers of real property the ability to deter-
mine whether there are any existing liens (mortgages) on the property.

The nonrecordation of a mortgage or deed of trust does not affect either the
legality of the instrument between the mortgagor and the mortgagee or the rights
and obligations of the parties. In other words, the mortgagor is obligated to pay
the amount of the mortgage according to the terms of the mortgage, even it the
document is not recorded. Ilowever, an improperly recorded document is not ef-
fective against cither (1) subsequent purchasers of the real property or (2) other
mortgagees or lienholders who have no notice of the prior mortgages.

Deficiency Judgment

Some states permit a mortgagee to bring a separate legal action to recover
a deficieney from the mortgagor. If the mortgagee is successful, the court will
award a deficiency judgment that entitles the mortgagee to recover the amount
of the judgment from the mortgagor’s other property.

Example Kaye buys a house for $8800,000. She puts §200,000 down and borrows
$600,000 from a bank, which takes a mortgage on the property to secure the
loan. Kaye defaults, and when the bank forecloses on the property, it is worth
only $500,000. There is a deficiency of 100,000 (S600,000 loan — $500,000 fore-
closure sale price). The bank can recover the $100,000 deficiency from Kaye's
other property. The bank has to bring a legal action against Kave to do so.

Several states have enacted statutes that prohibit deficiency judgments
regarding certain types of mortgages, such as loans for the original purchase
of residential property. These statutes are called antideficiency statutes. Anti-
deficiency statutes usually apply only to first purchase money mortgages (i.e.,
mortgages that are taken out to purchase houses). Second mortgages and other
subsequent mortgages, even mortgages that refinance the first mortgage, usually
are not protected by antideficiency statutes.

Example Assume that a house is located in a state that has an antideficiency
statute. Qian buys the house for 8800,000. She puts $200,000 down and bor-
rows S600,000 of the purchase price from First Bank, which takes a mortgage
on the property to secure the loan. This is a first purchase money mortgage.
Subsequently, Qian borrows $100,000 from Second Bank and gives a second
mortgage to Second Bank to secure the loan. Qian defaults on both loans, and
when she defaults, the house is worth only 8$500,000. Both banks bring foreclo-
sure proceedings to recover the house. First Bank can recover the house worth
8500,000 at foreclosure. However, First Bank has a deficiency of 100,000
(8600,000 loan — 8500,000 foreclosure sale price). Because of the state’s antide-
ficieney statute, First Bank cannot recover this deficiency from Qian; First Bank
can only recover the house in foreclosure and must write off the $100,000 loss.
Second Bank’s loan, a second loan, is not covered by the antideficiency statute.
Therefore, Seccond Bank can sue Qian to recover its $100,000 deficiency from
Qian’s other property.
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Does Debtor’s jewelry qualify as necessary and proper
wearing apparel and therefore is exempt property from
the bankruptey estate?

Answer No, Debtor’s jewelry does not qualify as
necessary and proper wearing apparel and is there-
fore not exempt property from the bankruptey es-
tate. Mrs. Lebovitz's jewelry is part of the bankruptey
estate. Debtor argues that she should be able to ex-
empt all of her jewelry as wearing apparel because
the items are worn by Debtor regularly, have senti-
mental value to her because they were given to her
by her husband, and were not purchased for invest-
ment. However, under Tennessee law, Debtor is not
entitled to claim her jewelry as exempt because the

Critical Legal Thinking Cases

13.1 Financing Statement PSC Metals, Inc. (PSC),
entered into an agreement whereby it extended credit
to Kevstone Consolidated Industries, Inc., and took
back a security interest in personal property owned
by Kevstone. PSC filed a financing statement with the
state, listing the debtor’s trade name, “Kevstone Steel
& Wire Co.,” rather than its corporate name, “Keystone
lonsolidated Industries, Ine.” When Keystone went
into bankruptey, PSC filed a motion with the bank-
ruptey court to obtain the personal property securing
its loan. Keystone’s other creditors and the bankruptey
trustee objected, arguing that because PSC’s financing
statement was defectively filed, PSC did not have a per-
fected security interest in the personal property. If this
were true, then PSC would become an unsecured credi-
tor in Keystone'’s bankruptey proceeding. Is the financ-
ing statement filed in the debtor’s trade name, rather
than in its corporate name, effective? In re FV Steel
and Wire Company, 310 B.R. 390, Web 2004 Bankr.
Lexis 748 (United States Bankruptey Court for the
Eastern District of Wisconsin)

13.2 Buyer in the Ordinary Course of Business Mike
Thurmond operated Top Quality Auto Sales, a used
car dealership. Top Quality financed its inventory of
vehicles by obtaining credit under a financing arrange-
ment with Indianapolis Car Exchange (ICE). ICE filed
a financing statement that listed Top Quality’s inven-
tory of vehicles as collateral for the financing. Top
Quality sold a Ford truck to Bonnie Chrisman, a used
car dealer, who paid Top Quality for the truck. Chris-
man in turn sold the truck to Randall and Christina
Alderson, who paid Chrisman for the truck. When
Chrisman filed to retrieve the title to the truck for the
Aldersons, it was discovered that Top Quality had not
paid ICE for the truck. ICE requested that the Indiana
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items are neither necessary nor proper wearing ap-
parel for a bankruptey debtor. Thus, Debtor is not
entitled to claim her jewelry as exempt from the
bankruptey estate. As difficult as this case is, given
the unfortunate illness of Dr. Lebovitz that led to the
bankruptey filing, the law is clear: Whether Debtor's
jewelry is valued at its wholesale value or retail value,
the items constitute luxury items. The items consti-
tute luxury items, not necessary or proper wearing
apparel, and are not exempt property from Debtor's
bankruptey estate. Debtor’s jewelry is property that
must be included in the bankruptey estate. In re
Lebovits, 344 B.R. 556, Web 2006 Bankr. Lexis 1044
(United States Bankruptey Court for the Western Dis-
trict of Tennessee)

Bureau of Motor Vehicles (BMV) place a lien in its favor
on the title of the truck. When ICE refused to release
the lien on the truck, the Aldersons sued 1CE to obtain
title to the truck. The Aldersons asserted that Chris-
man, and then they, were buvers in the ordinary course
of business and therefore acquired the truck free of
ICE’s financing statement. ICE filed a counterclaim
to recover the truck from the Aldersons. Are Chris-
man and the Aldersons buvers in the ordinary course
of business who took the truck free from ICE’s secu-
rity interest in the truck? Indianapolis Car Exchange
. Alderson, 910 N.E.2d 802, Web 2009 Ind.App. Lexis
(Court of Appeals of Indiana)

13.3 Bankruptey Mark Ahmed and Ann Marie Jalajel
(Debtors) filed a joint petition for Chapter 7 liquida-
tion bankruptey. On the schedule of personal property,
Debtors listed two cars worth 858,395, a bank account
with a balance of 81,156, household furnishing and
clothing valued at 86,550, interests in twelve limited
liability companies valued at $1.00 each, a dog valued
at $1.00, and the following jewelry:

Item Owner Value
Necklaces earrings, Wite $1,500.00
bracelets, and watch

Wedding ring Wife 87,000.00
Watch Husband S$100.00

Wedding band Husband 8300.00

Within two vears prior to declaring bankruptey,
Debtors purchased twenty-eight pieces of jewelry for
approximately 8120,000. Prior to filing bankruptey,
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Debtors sold nine pieces of jewelry. Seven pieces of jew-
elry were reported as lost. After filing for bankruptey,
Debtors sold some jewelry and pawned a Rolex watch
for 83,000. Two creditors objected to Debtors’ claimed
exemptions. A complaint was filed, alleging that Debt-
ors knowingly and fraudulently made false oaths and
material omissions and transferred and concealed
property of the estate in an attempt to hinder, delay,
and defraud creditors. The remedy sought was an or-
der that Debtors be denied discharge. Based on the
facts of the case, should Debtors be denied discharge?
Inre Jalajel, Web 2010 Bankr. Lexis ___ (United States
Bankruptey Court for the Eastern District of Virginia)

13.4 Discharge Margaret Kawaauhau sought treat-
ment from Dr. Paul Geiger for a foot injury. Dr. Geiger
examined Kawaauhau and admitted her to the hos-
pital to attend to the risks of infection. Although
Dr. Geiger knew that intravenous penicillin would have
been a more effective treatment, he preseribed oral
penicillin, explaining that he thought that his patient
wished to minimize the cost of her treatment. Dr. Geiger
then departed on a business trip, leaving Kawaauhau
in the care of other physicians. When Dr. Geiger
returned, he discontinued all antibiotics because he
believed that the infection had subsided. Kawaauhau’s
condition deteriorated over the next few days,
requiring the amputation of her right leg below the
knee. Kawaauhau and her husband sued Dr. Geiger for
medical malpractice. The jury found Dr. Geiger liable
and awarded the Kawaauhaus 8355,000 in damages.
Dr. Geiger, who carried no malpractice insurance, filed
for bankruptey in an attempt to discharge the judgment.
Is a debt arising from a medical malpractice judgment
that is attributable to negligent or reckless conduet dis-
chargeable in bankruptev? Kawaauhau v. Geiger, 523
U.S. 57, 118 5.Ct. 974, 140 L.Ed.2d 90, Web 1998 U.S.
Lexis 1595 (Supreme Court of the United States)

13.5 Chapter 11 Reorganization UAL Corporation
was the parent company of United Airlines, which was
the largest scheduled passenger commercial airline in
the world. On a daily basis, the airline offered more
than 1,500 flights to twenty-six countries. The airline
also offered regional service to domestic hubs through
United Express carriers. Eventually, low-cost airlines
began taking business from United. In response, United
lowered fares to compete with the low-cost airlines.
However, United’s cost structure could not support its
new strategy, and the company began losing substantial
money on its operations.

UAL filed for Chapter 11 reorganization bankruptey.
At the time of filing the petition, UAL owned or leased
airplanes, equipment, trucks and other vehicles, dock-
ing space at airports, warehouses, office space, and other
assets. In many cases, UAL had borrowed the money to
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purchase or lease these assets. Most of the lenders took
back mortgages or sceurity interests in the assets for
which they had loaned money to UAL to purchase or
lease. In addition, UAL owed unsecured creditors money
that it could not repay, and it had executory contracts and
unexpired leases that it also could not pay. What should
UAL propose to do in its plan of reorganization that it files
with the bankruptey court? In re UAL Corporation

13.6 Priority of Security Interests Paul Iigh pur-
chased various items of personal property and livestock
from William and Marilyn McGowen. To secure the
purchase price, High granted the McGowens a security
interest in the personal property and livestock. Two
and one-half months later, High borrowed 886,695 from
Nebraska State Bank (Bank) and signed a promissory
note, granting Banlk a security interest in all his farm
products, including but not limited to all his livestock.
Bank immediately perfected its security agreement by
filing a financing statement with the county clerk in
Dakota County, Nebraska. The McGowens perfected
their security interest by filing a financing statement
and security agreement with the county clerk three
months after Bank filed its financing statement. Three
vears later, High defaulted on the obligations owed
to the McGowens and Bank. Whose security interest
has priority? McGowen v, Nebraska Stace Bank, 229
Neb. 471, 427 N.W.2d 772, Web 1988 Neb. Lexis 290
(Supreme Court of Nebraslka)

13.7 Fraudulent Transfer Peter and Geraldine Tabala
(Debtors), husband and wife, purchased a house in
Clarkstown, New York. They purchased a Carvel ice
cream business for 870,000 with a loan obtained from
People’s National Bank. In addition, the Carvel Corpo-
ration extended trade credit to Debtors. Two vears after
getting the bank loan, Debtors conveved their resi-
dence to their three daughters, ages 9, 19, and 20, for
no consideration. Debtors continued to reside in the
house and to pay maintenance expenses and real estate
taxes due on the property. On the date of transfer,
Debtors owed obligations in excess of $100,000. Five
months after conveving their residence to their daugh-
ters, Debtors filed a petition for Chapter 7 bankruptey.
The bankruptey trustee moved to set aside Debt-
ors’ convevance of their home to their daughters as a
fraudulent transfer. Who wins¥ In re Tabala, 11 B.R.
405, Web 1981 Bankr. Lexis 3663 (United States Bank-
ruptey Court for the Southern District of New York)

13.8 Guaranty Contract Murphy Oil USA, Inc.
(Murphy Oil), entered into a contract to sell petroleum
products to Price Oil, Inc. In order to do so, Murphy
Oil required and obtained written guaranty contracts
signed by Elmer Mvers Armstrong and Frieda Armstrong
(Armstrongs), guarantecing that it Price Oil did not pay
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they had all been lost. Miller demanded that News-
week pay him 81,500 for each of the 72 lost photos.
Assuming that the court finds Miller and Newsweek
to be merchants, are the clauses in the delivery
memo part of the sales contract? Miller v. Newsweek,
Inc., 660 F.Supp. 852, Web 1987 U.S. Dist. Lexis
4338 (United States District Court for the District of
Delaware)

12.8 Risk of Loss Martin Silver ordered two
rooms of furniture from Wycombe, Meyer & Co., Inc.
(Wycombe), a manufacturer and seller of custom-
made furniture. On February 23, 1982, Wycombe sent

Ethics Cases
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invoices to Silver, advising him that the furniture was
ready for shipment. Silver tendered payvment in full
for the goods and asked that one room of furniture
be shipped immediately and that the other be held
for shipment on a later date. Before any instructions
were received as to the second room of furniture, it was
destroyed in a fire. Silver and his insurance company
attempted to recover the money he had paid for the
destroyed furniture. Wycombe refused to return the
payment, claiming that the risk of loss was on Silver.
Who wins? Silver v. Wycombe, Meyer & Co., Inc., 124
Mise.2d 717, 477 N.Y.S.2d 288, Web 19584 N.Y Misc.
Lexis 3319 (Civil Court of the City of New York)

12.9 Ethies Alex Abatti was the sole
owner of A&M Produce Company (A&M), a
small farming company located in California’s Imperial
Valley. Although Abatti had never grown tomatoes,
he decided to do so. He sought the advice of FMC
Corporation (FMC), a large diversified manufacturer
of farming and other equipment, as to what kind of
equipment he would need to process the tomatoes. An
FMC representative recommended a certain type of
machine, which A&M purchased from FMC pursuant
to a form sales contract provided by FMC. Within
the fine print, the contract contained one clause that
disclaimed any warranty liability by FMC and a second
clause which stated that FMC would not be liable for
consequential damages if the machine malfunctioned.

A&M paid 810,680 down toward the 832,041
purchase price, and FMC delivered and installed the
machine. A&M immediately began experiencing prob-
lems with the machine. It did not process the toma-
toes quickly enough. Tomatoes began piling up in front
of the belt that separated the tomatoes for weight-
sizing. Overflow tomatoes had to be sent through
the machine at least twice, causing damage to them.
Fungus spread through the damaged crop. Because
of these problems, the machine had to be continu-
ally started and stopped, which significantly reduced
processing speed.

A&M tried on several occasions to get additional
equipment from FMC, but on each occasion, its
request was rejected. Because of the problems with the
machine, A&M closed its tomato operation. A&M finally
stated, “Let’s call the whole thing off” and offered to
return the machine if FMC would refund A&M’s down
payment. When FMC rejected this offer and demanded
full pavment of the balance due, A&M sued to recover
its down payment and damages. It alleged breach of
warranty caused by defect in the machine. In defense,

FMC pointed to the fine print of the sales contract,
stating that the buyer waived any rights to sue it
for breach of warranty or to recover consequential
damages from it. A&M Produce Co. v. FMC Corp., 135
Cal.App.3d 473, 186 Cal.Rptr. 114, Web 1982 Cal.App.
Lexis 1922 (Court of Appeal of California)

1. Did A&M act morally in signing the contract and
then trving to get out from under its provisions?

. Was it ethical for FMC to include waiver of liability
and waiver of consequential damages clauses in its
form contract?

3. Legally, are the waiver clauses unconscionable and

therefore unenforceable?

I

12.10 Ethics Executive Financial Services, Inc.
(EFS), purchased three tractors from Tri-County Farm
Company (Tri-County), a John Deere dealership owned
by Gene Mohr and James Loyd. The tractors cost
848,000, 819,000, and 838,000, EFS did not take pos-
session of the tractors but instead left the tractors on
Tri-County’s lot. EFS leased the tractors to Mohr-Lovd
Leasing (Mohr-Lovd), a partnership between Mohr
and Loyd, with the understanding and representation
by Mohr-Loyd that the tractors would be leased out to
farmers. Instead of leasing the tractors, Tri-County sold
them to three different farmers. EFS sued and obtained
judgment against Tri-County, Mohr-Lovd, and Mohr
and Loyvd personally for breach of contract. Because
that judgment remained unsatisfied, EFS sued the
three farmers who bought the tractors to recover the
tractors from them. Executive Financial Services, Inc.
v, Pagel, 238 Kan. 809, 715 P.2d 381, Web 1986 Kan.
Lexis 290 (Supreme Court of Kansas)

1. What does the entrustment rule provide? Explain.

2. Did Mohr and Loyd act ethically in this case®

3. Who owns the tractors, EFS or the farmers®
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for off-road use. When Denny was driving the vehicle
on a paved road, she slammed on the brakes in an
effort to avoid a deer that had walked directly into her
SUV's path. The Bronceo Il rolled over, and Denny was
severely injured. Denny sued Ford Motor Company to
recover damages for breach of the implied warranty of
merchantability.

Denny alleged that the Bronco Il presented a sig-
nificantly higher risk of occurrence of rollover ac-
cidents than did ordinary passenger vehicles. Denny
introduced evidence at trial which showed that the
Bronco II had a low stability index because of its high
center of gravity, narrow tracks, and shorter wheel-
base, as well as the design of its suspension system.
Ford countered that the Bronco Il was intended as an
off-road vehicle and was not designed to be used as a
conventional passenger automobile on paved streets.
Ias Ford Motor Company breached the implied war-
ranty of merchantability? Denny ©. Ford Motor Com-
pany, 87 N.Y.2d 248, 662 N.E.2d 730, 639 N.Y.5.2d
250, Web 1995 N.Y. Lexis 4445 (Court of Appeals of
New York)

12.4 Implied Warranty of Fitness for a Particu-
lar Purpose Felicitas Garnica sought to purchase a
vehicle capable of towing a 23-foot Airstream trailer
she had on order. She went to Mack Massey Motors,
Ine. (Massev Motors), to inquire about purchasing a
Jeep Cherokee that was manufactured by Jeep Eagle.
After Garnica explained her requirements to the sales
manager, he called the Airstream dealer concerning
the specifications of the trailer Garnica was purchas-
ing. The sales manager advised Garnica that the Jeep
Cherokee could do the job of pulling the trailer. After
purchasing the vehicle, Garnieca claimed that it did not
have sufficient power to pull the trailer. She brought
the Jeep Cherokee back to Massey Motors several
times for repairs for a slipping transmission. Eventu-
ally, she was told to go to another dealer. The drive
shaft on the Jeep Cherokee twisted apart at 7,229
miles. Garnica sued Massey Motors and Jeep Eagle for
damages, alleging breach of the implied warranty of
fitness for a particular purpose. Have the defendants
made and breached an implied warranty of fitness for
a particular purpose? Mack Massey Motors, Inc. .
Garnica, 814 8.W.2d 167, Web 1991 Tex. Lexis 1814
(Court of Appeals of Texas)

12.5 Limited Warranty Dean Solomon purchased

a camera and lenses from a retailer that were manu-
factured by Canon USA, Inc. Both the camera and
the lenses were accompanied by a one-year limited
warranty issued by Canon that limited a purchaser’s
remedies to repair or replacement in the event of any
defect in materials or workmanship. Approximately
three months after Solomon purchased the items, he
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notified Canon that he had encountered problems with
the lenses when he was on an overseas vacation when
an “error” message appeared on the camera when he
changed lenses. In response, Canon repaired the cam-
era. Several months later, Solomon notified Canon that
the same problem reoccurred while he was on a sub-
sequent vacation. Canon offered to repair the camera
and lenses. Solomon refused the offer and sued Canon
to revoke his acceptance and recover his purchase
price. Is Canon’s limited warranty enforceable? Solo-
mon ©. Canon USA, Inc., Web 2010 N.Y.Misc. Lexis
6267 (Appellate Term of the Supreme Court of New
York)

12.6 Firm Offer Gordon Construction Company
(Gordon) was a general contractor in the New York
City area. Gordon planned on bidding for the job of
constructing two buildings for the Port Authority
of New York. In anticipation of its own bid, Gordon
sought bids from subcontractors. E. A. Coronis Associ-
ates (Coronis), a fabricator of structured steel, senta
signed letter to Gordon. The letter quoted a price for
work on the Port Authority project and stated that the
price could change, based upon the amount of steel
used. The letter contained no information other than
the price Coronis would charge for the job. One month
later, Gordon was awarded the Port Authority project.
Four days later, Coronis sent Gordon a telegram, with-
drawing its offer. Gordon replied that it expected Coro-
nis to honor the price that it had previously quoted to
Gordon. When Coronis refused, Gordon sued. Gordon
claimed that Coronis was attempting to withdraw
a firm offer. Who wins? E. A. Coronis Associates v.
Gordon Construction Co., 90 N.J. Super. 69, 216 A.2d
246, Web 1966 N.J.Super. Lexis 368 (Superior Court of
New Jersey)

12.7 Battle of the Forms Dan Miller was a com-
mercial photographer who had taken a series of
photographs that had appeared in the New York
Times. Newsweek magazine wanted to use the
photographs. When a Newsweek employee named
Dwyer phoned Miller, he was told that 72 images were
available. Dwyer said that he wanted to inspect the
photographs and offered a certain sum of money for
each photo Newsweek used. The photos were to re-
main Miller’s property. Miller and Dwyer agreed to the
price and the date for delivery. Newsweek sent a cou-
rier to pick up the photographs. Along with the pho-
tos, Miller gave the courier a delivery memo that set
out various conditions for the use of the photographs.
The memo included a clause that required Newsweek
to pay 81,500 each if any of the photos were lost or
destroyved. After Newsweek received the package, it
decided it no longer needed Miller's work. When Miller
called to have the photos returned, he was told that
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for oil delivered by Murphy Oil, they would pay the
unpaid amount. Murphy Oil sold and delivered petro-
leum produets to Price Qil for the price of $259,585.75.
Price Oil did not thercafter make payment on this
debt. Price Oil deelared bankruptey, and Murphy Oil
received 560,240.28 from the bankruptey proceeding.
The Armstrongs did not make payment to Murphy Oil
for the unpaid debt. Murphy Qil instituted a legal action

Ethics Cases

against the Armstrongs to enforce the guaranty agree-
ment against them to recover Price OQil’s remaining debt
owed to Murphy Oil, which at the time of the lawsuit was
§193,339.47. Do the Armstrongs, as guarantors of Price
Oil’s debt to Murphy Oil, owe Murphy Oil the amount
of the unpaid debt of Price Oil¥ Murphy Oil USA, Inc.
o Armstrong, Web 20006 U.S. Dist. Lexis 46289 (United
States Districet Court for the Middle Distriet of Alabama)

i 13.9 Ethies Jessie Lvnch became se-
riously ill and needed medical atten-
tion. Iler sister, Ethel Sales, took her to Forsvth
Memorial Hospital in North Carolina for treatment.
Lynch was admitred for hospitalization. Sales signed
Lyneh's admission form, which included the following
seetion:

The undersigned, in consideration of hospi-
tal services being rendered or to be rendered
by Forsyeh County Memorial Hospital Author-
ity, Inc., in Winston-Salem, N.C., to the above
patient, does hereby guarantee payment to
Forsyth Couney Hospital Authority, Inc., on
demand «ll charges for said serviees and inci-
dentals incurred on behalf of such patient.

Lynch reeeived the care and services rendered by
the hospital until her discharge over 30 davs later.
The total bill during her hospitalization amounted to
S87.977. When Lynch refused to pay the bill, the hos-
pital instituted an action against Lvnch and Sales to
recover the unpaid amount. Forsvth County Memorial
Hospital Autchority, Ince.. 82 N.C.App. 265, 346 S.E.2d
212, Web 19586 N.C.App. Lexis 2432 (Court of Appeals
ol North Carolina)

I. What is a guaranty contract?

2. Did Lyvnch aet ethically in denving liability?

3. Is Sales liable to Forsvth County Memorial LHospital
Authority, Inc.”

Internet Exercises

13.10 Ethies Donald Wavne Dovle (Debtor) obtained
a guaranteed student loan to enroll in a school for
training truck drivers. Due to his impending divoree,
Debtor never attended the program. The first monthly
installment of approximately 850 to pay the student
loan became due. Two weelks later, Debtor filed a volun-
tary petition for Chapter 7 bankruptey.

Debtor was a 29-year-old man who earned approxi-
mately $1,000 per month at an hourly wage of 87.70
as a truck driver, a job that he had held for 10 vears.
Debtor resided on a farm, where he performed work in
lieu of payving rent for his quarters. Debtor was paving
monthly pavments of 889 on a bank loan for his for-
mer wife’s vehicle, S200 for his truck, 840 for health
insurance, 828 for car insurance, $120 for gasoline and
vehicular maintenance, 8400 for groceries and meals,
and 825 for telephone charges. In addition, a state court
had ordered Debtor to pay S300 per month to support
his children, ages 4 and 3. Debtor’s parents were assist-
ing him by buying him 8130 of groceries per month. In
re Doyle, 106 B.R. 272, Web 1989 Bankr. Lexis 1772
(United States Bankruptey Court for the Northern Dis-
trict of Alabama)

1. What legal standard must be met to have a student
loan discharged in bankruptey?

2. Did Doyle act unethically in tryving to have his stu-
dent loan discharged in bankruptey?

J. Should Dovle’s student loan be discharged in
bankruptey?

1. There are three major credit report-
ing agencies from which vou can obtain a

copy of vour credit report. Go to each of the following
websites to see how to order a free eredit report. If vou
want, order vour eredit report.

a. Equifax, at www.equifax.com
b. Experian, at www.experian.com
¢. TransUnion, at www.transunion.com
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