
BRIEFING CASE DECISIONS

To "brief" a case is to analyze the decision of an appellate court according to a simple formula, designed to help you organize your thinking so that you can discuss court rulings in a coherent and logical way.  The formula involves following a kind of "recipe", which will help you think logically about the elements of a court's decision.

The first thing to consider in analyzing any case is the fact pattern.  You must know what the dispute between the parties to the lawsuit was, how the lower court decided the dispute, and why the case is up on appeal.  The facts are important because they determine what rule of law applies to the case.    

I need to analyze appellate court decisions which decide questions of law.  When an appellate court reviews a case, after it looks at the facts of the case, it must state the question posed by the facts and the rule of law used by the lower court.  This question is called the issue.  In "briefing" cases, therefore, you must first state the relevant facts, then the issue which the appellate court is deciding.  The next step is then to state the rule of law which the appellate court believes applies to the case.  Next, the court will give its holding, which is a statement of how the court thinks the law applies to the facts, that is, its reasoning.  When "briefing" cases, therefore, it is necessary to follow this "recipe":

1.  FACTS:  state the facts which gave rise to the dispute, and how the dispute was decided by the trial court.  Then state how the case came to be appealed.  For example, a good statement of facts might say "A and B agreed in writing that A would sell his farm to B.  Later, A and B agreed verbally that, as part of the sale of the farm, A would tear down an old chicken coop on the property.  When the property was transferred, the chicken coop was still present on the property.  B hired a worker to tear down the chicken coop, then sued A for money damages for the cost of the removal job, claiming that A failed to perform his contract with B, making it necessary for B to pay to have the chicken coop removed, and thereby causing him to suffer monetary loss.  The trial court held that the verbal agreement was part of the contract for the sale of the farm, and A had to pay B for the cost of removing the chicken coop.  A appealed, claiming that the verbal agreement was not enforceable."  

2.  ISSUE:  state, in question form, the question the court is being asked to decide (not, "Was the trial court right?").  For example, you might say, "Was the verbal agreement of A to remove the chicken coop a legally enforceable agreement, which would allow B to recover damages for breach of contract?".

3.  RULE:  state the rule of law which should apply to this case.  The proper  statement of the rule might be, "The Statute of Frauds requires that contracts for the sale of land or an interest in land must be in writing in order to be enforceable".  Don't say, "The Statute of Frauds."

4.  HOLDING:  state how the court applied the rule of law to the facts in its decision.  It says nothing to say "The lower court's decison was affirmed/reversed." A good analysis should say something like, for example, "the verbal agreement was an agreement which involved the sale of an interest in a fixture, that is, a thing so closely attached to the land as to be indistinguishable from land itself, namely, in this case, a chicken coop; it had to be in writing in order to be enforceable.  B therefore could not recover damages from A in an action for breach of contract for the cost of removal of the chicken coop."

EXAMPLE OF A BRIEF OF A CASE DECISION:


MONEY MART CHECK CASHING CENTER, INC., Petitioner,


vs.


EPICYCLE CORPORATION, a Colorado corporation, Respondent.


Supreme Court of Colorado

FACTS:  Epicycle Corp. paid one of its employees with a check on February 16, 1980.  The employee took the check to Money Mart Check Cashing, a check cashing business, and cashed the check there on February 22, 1980.  Epicycle stopped payment on the check, because the employee owed Epicycle money on certain loans it had made to him which were to be paid back by withholding a part of his pay each paycheck.  Money Mart cashed the check but the check was returned to it, marked "Payment Stopped", so Money Mart could not be paid on the check.

Money Mart sued Epicycle in the Denver County Small Claims Court, claiming the face amount of the check as its monetary damages.

The lower court ruled that Money Mart was entitled to be paid by Epicycle, because Money Mart was something known as a holder in due course.

Epicycle appealed to the Denver Superior Court, claiming that a check cashing business like Money Mart could not be a holder in due course in a case like this one, because it did not verify with Epicycle that the check was a good check.  The Superior Court agreed and reversed the decision of the Small Claims Court.

Money Mart then appealed to the Colorado Supreme Court, claiming that it was indeed a holder in due course.

ISSUE:  Is Money Mart a holder in due course?

RULE:  A holder in due course is one who takes a check (1) for value; (2) in good faith; and (3) without notice that the check has been dishonored or that there are any claims or defenses against it by anyone.

HOLDING:  It is undisputed that Money Mart took the check and gave value for it.  The Court resolved the questions of whether or not Money Mart took the check in good faith and without notice in the following manner:

a.  Good Faith:  Money Mart did not lack good faith because it did not inquire of Epicycle as whether or not the check was a good check.  Lack of knowledge is not the same as an absence of good faith.

b.  Notice of dishonor or any claims or defenses:  in order to be charged with notice of dishonor or of claims or defenses, Epicycle had to show that Money Mart either actually knew of the stop payment order, or had received notice of the stop payment, or, under the circumstances existing at the time the check was cashed, had some reason to know that a stop payment order existed.  Since there was no allegation that Money Mart actually knew of the stop payment order, the only question left is whether Money Mart "had reason to know" of the stop payment.

The lower court held that Money Mart had no reason to know of the stop payment order.  The Superior Court held that Money Mart was negligent in failing to inquire as to the validity of the check with Epicycle, and that that fact justified its finding that Epicycle was not obliged to pay on the check.  Since there is nothing in the law which holds anyone to such a duty to inquire, this was error.  There was nothing suspicious about this transaction; Money Mart is in the business of cashing checks of this type, and cashes thousands of them every year.  The check contained no indication on its face that there was any problem with it.

Money Mart is therefore a holder in due course, and as such is entitled to be paid by Epicycle.  The case is remanded to the Superior Court with a direction to reinstate the judgment in favor of Money Mart.

BRIEF NO. 1

Jean EDWARDS, a/k/a Frances Jean Edwards, deceased, by Benjamin Edwards, Personal Representative, Plaintiff-Appellant,


v.


CLINTON VALLEY CENTER, Defendant-Appellee.

Docket No. 72237.


Court of Appeals of Michigan.


Submitted Feb. 23, 1984.


Decided Oct. 15, 1984.


Released for Publication Jan. 7, 1985.

Before BRONSON, P.J., and R.B. BURNS and BORSOS, JJ.

BRONSON, Presiding Judge.

Plaintiff appeals as of right from an order of summary judgment granted by the Court of Claims, dismissing plaintiff's negligence suit against defendant on the basis of governmental immunity as provided for by Michigan statutory law.

Under the rule of stare decisis, this Court is bound to follow decisions of the Michigan Supreme Court, even if we disagree with them.  Schwartz v. Flint, 120 Mich.App. 449, 462; 329 N.W.2d 26 (1982).  The rule of stare decisis, founded on considerations of expediency and sound principles of public policy, operates to preserve harmony, certainty, and stability in the law.  Parker v. Port Huron Hospital, 361 Mich. 1,10; 105 N.W.2d 1 (1960).  However, the rule "was never intended to perpetuate error or to prevent the consideration of rules of law to be applied to the ever-changing business, economic, and political life of a community". Id.

In Perry v. Kalamazoo State Hospital, 404 Mich. 205; 273 N.W.2d 421 (1978), reh. den. 406 Mich. 1118 (1979), cert. den. 444 U.S. 804; 100 S.Ct. 24; 62 L.Ed.2d 17 (1979), the majority of the Supreme Court held that governmental immunity for tort liability extends to the day-to-day care public mental hospitals provide.  An attempt to distinguish the instant case from Perry could not possibly withstand logical or honest analysis.  As a member of the Court of Appeals, I am obligated to follow the decisions of our higher court.  For that reason, and that reason alone, the order of summary judgment is affirmed.

I feel compelled, however, to register my fundamental disagreement with the result adopted by the Perry majority.  I am much more inclined to follow the narrow interpretation of governmental immunity advanced by the dissenters, Justices Kavanagh, Levin, and Fitzgerald, i.e., because the operation of a mental hospital is not an activity which can be done only by the government, it is not a governmental function within the meaning of the Michigan Consolidated Laws, M.C.L. § 691.1407; M.S.A. § 3.996(107), and, therefore, a mental hospital should not be immune from liability for its torts.

If ever a factual situation invited reconsideration of the wisdom of a broad interpretation of what is, in the first place, an archaic doctrine, it is presented in the instant case.  The Pontiac police bring Wilma Gilmore to the state-operated Clinton Valley Center.  Gilmore threatens to kill someone.  Gilmore had been previously institutionalized at the center.  The center refuses to admit Gilmore.  Four days later, Gilmore once again goes to the police and repeats her homicidal threats.  She is told to leave.  Two days later, Gilmore enters the apartment of Jean Edwards and fatally stabs her in the arms, throat, and abdomen.  Of note is that nowhere in the record does the center offer a reason for its refusal to admit Gilmore.

I fail to see how summarily relieving the hospital of responsibility for such obvious gross negligence, without requiring of it even the slightest explanation, serves any viable public interest or protects the people of our state.  Instead, it harshly imposes the entire risk of the center's negligence on Jean Edwards and her family.  The time has come for either the Legislature or our Supreme Court to preserve and promote justice by modifying the doctrine of governmental immunity.

Affirmed.


BRIEF NO. 2


DONOGHUE v. STEVENSON

[1932] L.R., A.C. 562.
[The appellant sought to recover damages from the respondent, a manufacturer of "aerated waters," for injuries she suffered as a result of consuming part of the contents of a bottle of "ginger-beer" which had been manufactured by the respondent and which contained the decomposed remains of a snail.  The appellant alleged that the bottle of "ginger-beer" was purchased for her by a friend in a cafe at Paisley, and since the bottle was made of dark opaque glass she had no reason to suspect that it contained anything but pure "ginger-beer."  She alleged, further, that, as a result of the sight of the snail floating out of the bottle into a tumbler and in consequence of the impurities in the "ginger-beer" which she had already consumed, she suffered from shock and severe gastroenteritis.  The lower court dismissed the cause, upon the ground of lack of privity between the manufacturer and the ultimate consumer.  Upon appeal, the House of Lords reversed.  A portion of Lord Atkin's opinion follows.]

LORD ATKIN.  My Lords, the sole question for determination in this case is legal:  Do the averments made by the pursuer in her pleading, if true, disclose a cause of action?  

*  *  *  The question is whether the manufacturer of an article of drink sold by him to a distributor, in circumstances which prevent the distributor or the ultimate purchaser or consumer from discovering by inspection any defect, is under any legal duty to the ultimate purchaser or consumer to take reasonable care that the article is free from defect likely to cause injury to health.  *  *  *

In English law there must be, and is, some general conception of relations giving rise to a duty of care, of which the particular cases found in the books are but instances.  The liability for negligence, whether you style it such or treat it as in other systems as a species of "culpa", is no doubt based upon a general public sentiment of moral wrongdoing for which the offender must pay.  But acts or omissions which any moral code would censure cannot in a practical world be treated so as to give a right to every person injured by them to demand relief.  In this way rules of law arise which limit the range of complainants and the extent of their remedy.  The rule that you are to love your neighbour becomes in law, you must not injure your neighbour; and the lawyer's question, Who is my neighbour? receives a restricted reply.  You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour.  Who, then, in law is my neighbour?  The answer seems to be--persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question. * * *

A manufacturer puts up an article of food in a container which he knows will be opened by the actual consumer.  There can be no inspection by any purchaser and no reasonable preliminary inspection by the consumer.  Negligently, in the course of preparation, he allows the contents to be mixed with poison.  It is said that the law of England and Scotland is that the poisoned consumer has no remedy against the negligent manufacturer.  If this were the result of the authorities, I should consider the result a grave defect in the law, and so contrary to principle that I should hesitate long before following any decision to that effect which had not the authority of this House.  I would point out that, in the assumed state of the authorities, not only would the consumer have no remedy against the manufacturer, he would have none against any one else, for in the circumstances alleged there would be no evidence of negligence against any one other than the manufacturer; and, except in the case of a consumer who was also a purchaser, no contract and no warranty of fitness, and in the case of the purchase of a specific article under its patent or trade name, which might well be the case in the purchase of some articles of food or drink, no warranty protecting even the purchaser-consumer.  *  *  *  I do not think so ill of our jurisprudence as to suppose that its principles are so remote from the ordinary needs of civilized society and the ordinary claims it makes upon its members as to deny a legal remedy where there is so obviously a social wrong. *  *  *

It is always a satisfaction to an English lawyer to be able to test his application of fundamental principles of the common law by the development of the same doctrines by the lawyers of the Courts of the United States.  In that country I find that the law appears to be well established in the sense in which I have indicated.  The mouse had emerged from the ginger-beer bottle in the United States before it appeared in Scotland, but there it brought a liability upon the manufacturer.  I must not in this long judgment do more than refer to the illuminating judgment of Cardozo, J., in MacPherson v. Buick Motor Co., in the New York Court of Appeals (217 N.Y. 382), in which he states the principles of the law as I should desire to state them, and reviews the authorities in other States than his own.  Whether the principle he affirms would apply to the particular facts of that case in this country would be a question for consideration if the case arose.  It might be that the course of business, by giving opportunities of examination to the immediate purchaser or otherwise, prevented the relation between manufacturer and the user of the car being so close as to create a duty.  But the American decision would undoubtedly lead to a decision in favour of the pursuer in the present case.

My Lords, if your Lordships accept the view that this pleading discloses a relevant cause of action you will be affirming the proposition that by Scots and English law alike a manufacturer of products, which he sells in such a form as to show that he intends them to reach the ultimate consumer in the form in which they left him with no reasonable possibility of intermediate examination, and which the knowledge that the absence of reasonable care in the preparation or putting up of the products will result in an injury to the consumer's life or property, owes a duty to the consumer to take that reasonable care.

It is a proposition which I venture to say no one in Scotland or England who was not a lawyer would for one moment doubt.  It will be an advantage to make it clear that the law in this matter, as in most others, is in accordance with sound common sense.  I think that this appeal should be allowed.


BRIEF NO. 3


BATCHOFF  v.  CRANEY

Supreme Court of Montana, 1946
[D.A. (Jim) Batchoff was injured in November of 1940 when he was thrown from a car in which he was being driven from Billings to Butte, Montana.  The car was owned by Craney, the defendant, and was being driven by Baily Stortz, a friend of the defendant.

Batchoff brought this action against Craney to recover damages, alleging (1) that Stortz was grossly negligent in the operation of the vehicle, and (2) Stortz was an agent of defendant Craney while making the drive to Butte.  Defendant contended, on the other hand, that Stortz was acting as an agent of U.S. Burton K. Wheeler at the time of the accident.

At the trial, plaintiff testified that he was at the Northern Pacific depot in Billings on the morning of November 2, waiting for the train to Butte, when he ran into the defendant, who said, "Oh hell, Jim, stay here and miss this train.  Senator and Mrs. Wheeler and Baily Stortz (Wheeler's secretary) are getting off this train *  *  * I am going to leave my automobile with Baily to drive it back to Butte and you can ride along with him."  Defendant himself was remaining in Billings.

Later in the day plaintiff and Stortz set out for Butte in defendant's car, with Stortz driving.  Plaintiff testified that Stortz drove the car from seventy to seventy-five miles per hour; there where wet spots in the road; the car hit a wet spot, skidded around several times; a door of the car swung open and plaintiff was thrown from the car into a borrow pit and the car followed and struck, rendering him unconscious and causing the injuries complained of.

The trial of the plaintiff's cause was to a jury, and the jury accepted plaintiff's version of the facts and returned a verdict in his favor for $10,000.  On appeal, the defendant contended that the jury's verdict was unsupported by the evidence, and ought to be set aside for this reason.

In support of this contention, defendant argued that the jury should not have believed plaintiff's testimony that defendant offered plaintiff the rid, in view of the fact that defendant's witnesses testified that defendant had in fact lent his car to Senator Wheeler for the day, and in view of the fact that plaintiff, in an earlier proceeding before the State Industrial Accident Board, had testified that it was Stortz, rather than the defendant, who had offered him the ride.]

Angstmann, Justice:

*  *  * Defendant produced witnesses who testified that he lent his car to Senator Wheeler for his use in and around Billings, and that Stortz was acting as agent of Senator Wheeler in returning the car to Butte when the accident occurred.  In other words, the evidence was in sharp conflict if it can be said that the testimony of plaintiff is worthy of belief.  Whether his testimony was worthy of belief was for the jury to determine.  Thus in Wallace v. Wallace, 279 P. 374, this court said:

A jury may believe the testimony of one witness and disbelieve that of another, or any numbers of others, and the determination of the jury in this regard is final; having spoken, this court must assume that the facts are as stated by the witnesses, believed by the jury, and claimed by the prevailing party.  The preponderance of the evidence may be established by a single witness as against a greater number of witnesses who testify to the contrary.

It follows that whenever there is a conflict in the evidence, this court may only review the testimony for the purpose of determining whether or not there is any substantial evidence in the record to support the verdict of the jury, and must accept the evidence there found as true, unless that evidence is so inherently impossible or improbably as not to be entitled to belief; and, where a verdict is based upon substantial evidence which, from any point of view, could have been accepted by the jury as credible, it is binding upon this court, although it may appear inherently weak.
[The court then ruled, in regard to the statements made by plaintiff before the Industrial Accident Board, that such statements could not be used as substantive evidence by the jury.  At the most, the court said, such statements could cause the jury to question plaintiff's testimony despite the contradictory statements made earlier, it could do so.  On this aspect of the case, the court quoted an opinion in State v. Peterson, 59 P.2d 61, as follows:]

A witness false in one part of his testimony is to be distrusted in others, and a witness may be impeached by showing * * * that he has made at other times statements inconsistent with his present testimony; but while proof of * * * inconsistent statements at other times * * * may discredit the witness, such proof goes only to the credibility of the witness, of which the jury remains the sole judge, as well as the weight to be given thereto.

It follows that, although the jury may reject the false testimony and assume, regarding the rest of it, an attitude of distrust, the jurors may render a verdict based upon the testimony of such witness if after examination they find it worthy of belief.
[In the instant case] there is nothing inherently incredible or improbable in plaintiff's version of what happened * * *

Judgment affirmed.

	  Comment:  When the owner of an automobile allows another to drive it, and a third party is injured because of the driver's negligence, the owner is not necessarily liable to the third  party.  Under Montana law, the owner is not liable to the third party for such injuries unless  the driver was an agent of the owner at the time the injury occurred.  That is why, in this case, Craney would have escaped liability if the jury had believed that Craney lent his car to Senator Wheeler and that Stortz had offered the ride to Batchoff.  In that fact pattern, Stortz would have been an agent of Senator Wheeler and not Craney.  The jury rejected this version of events and gave a its verdict to Batchoff.



BRIEF NO. 4

CARLILL v. CARBOLIC SMOKE BALL CO.

Court of Appeal, 1893.


[1893] 1 Q.B. 256.
The defendants, who were the proprietors and vendors of a medical preparation called "The Carbolic Smoke Ball," inserted in the Pall Mall Gazette of November 13, 1891, and in other newspapers, the following advertisement:  "100l. reward will be paid by the Carbolic Smoke Ball Company to any person who contracts the increasing epidemic influenza, colds, or any disease caused by taking cold, after having used the ball three times daily for two weeks according to the printed directions supplied with each ball.  1000l. is deposited with the Alliance Bank, Regent Street, shewing our sincerity in the matter.

"During the last epidemic of influenza many thousand carbolic smoke balls were sold as preventives against this disease, and in no ascertained case was the disease contracted by those using the carbolic smoke ball.

"One carbolic smoke ball will last a family several months, making it the cheapest remedy in the world at the price, 10s., post free.  The ball can be refilled at a cost of 5s.  Address, Carbolic Smoke Ball Company, 27, Princess Street, Hanover Square, London."

The plaintiff, a lady, on the faith of this advertisement, bought one of the balls at a chemist's, and used it as directed, three times a day, from November 20, 1891, to January 17, 1892, when she was attacked by influenza.  Hawkins, J., held that she was entitled to recover the 100l.  The defendants appealed.

LINDLEY, L.J.

* * *  The first observation I will make is that we are not dealing with any inference of fact.  We are dealing with an express promise to pay 100l. in certain events.  Read the advertisement how you will, and twist it about as you will, here is a distinct promise expressed in language which is perfectly unmistakable--"100l. reward will be paid by the Carbolic Smoke Ball Company to any person who contracts the influenza after having used the ball three times daily for two weeks according to the printed directions supplied with each ball."

We must first consider whether this was intended to be a promise at all, or whether it was a mere puff which meant nothing.  Was it a mere puff?  My answer to that question is No, and I base my answer upon this passage:  "1000l. is deposited with the Alliance Bank, shewing our sincerity in the matter."  Now, for what was that money deposited or that statement made except to negative the suggestion that this was a mere puff and meant nothing at all?  The deposit is called in aid by the advertiser as proof of his sincerity in the matter--that is, the sincerity of his promise to pay this 100l. in the event which he has specified.  I say this for the purpose of giving point to the observation that we are not inferring a promise; there is the promise, as plain as words can make it.

Then it is contended that it is not binding.  In the first place, it is said that it is not made with anybody in particular.  Now that point is common to the words of this advertisement and to the words of all other advertisements offering rewards.  They are offers to anybody who performs the conditions named in the advertisement, and anybody who does perform the condition accepts the offer.  In point of law this advertisement is an offer to pay 100l. to anybody who will perform these conditions, and the performance of the conditions is the acceptance of the offer.


*   *   *

We, therefore, find here all the elements which are necessary to form a binding contract enforceable in point of law, subject to two observations.  First of all it is said that this advertisement is so vague that you cannot really construe it as a promise--that the vagueness of the language shews that a legal promise was never intended or contemplated.  The language is vague and uncertain in some respects, and particularly in this, that the 100l. is to be paid to any person who contracts the increasing epidemic after having used the balls three times daily for two weeks.  It is said, When are they to be used?  According to the language of the advertisement no time is fixed, and, construing the offer most strongly against the person who has made it, one might infer that any time was meant.  I do not think that was meant, and to hold the contrary would be pushing too far the doctrine of taking language most strongly against the person using it.  I do not think that business people or reasonable people would understand the words as meaning that if you took a smoke ball and used it three times daily for two weeks you were to be guaranteed against influenza for the rest of your life, and I think it would be pushing the language of the advertisement too far to construe it as meaning that.  But if it does not mean that, what does it mean?  It is for the defendants to shew what it does mean; and it strikes me that there are two, and possibly three, reasonable constructions to be put on this advertisement, any one of which will answer the purpose of the plaintiff.  Possibly it may  be limited to persons catching the "increasing epidemic" (that is, the then prevailing epidemic), or any colds or diseases caused by taking cold, during the prevalence of the increasing epidemic.  That is one suggestion; but it does not commend itself to me.  Another suggested meaning is that you are warranted free from catching this epidemic, or colds or other diseases caused by taking cold, whilst you are using this remedy after using it for two weeks.  If that is the meaning, the plaintiff is right, for she used the remedy for two weeks and went on using it till she got the epidemic.  Another meaning, and the one which I rather prefer, is that the reward is offered to any person who contracts the epidemic or other disease within a reasonable time after having used the smoke ball.  Then it is asked, What is a reasonable time?  It has been suggested that there is no standard of reasonableness; that it depends upon the reasonable time for a germ to develop!  I do not feel pressed by that.  It strikes me that a reasonable time may be ascertained in a business sense and in a sense satisfactory to a lawyer, in this way; find out from a chemist what the ingredients are; find out from a skilled physician how long the effect of such ingredients on the system could be reasonably expected to endure so as to protect a person from an epidemic or cold, and in that way you will get a standard to be laid before a jury, or a judge without a jury, by which they might exercise their judgment as to what a reasonable time would be.  It strikes me, I confess, that the true construction of this advertisement is that 100l. will be paid to anybody who uses this smoke ball three times daily for two weeks according to the printed directions, and who gets the influenza or cold or other diseases caused by taking cold within a reasonable time after so using it; and if that is the true construction, it is enough for the plaintiff. . . .

It appears to me, therefore, that the defendants must perform their promise, and, if they have been so unwary as to expose themselves to a great many actions, so much the worse for them.

BOWEN, L.J.  I am of the same opinion.

* * *  One cannot doubt that, as an ordinary rule of law, an acceptance of an offer made ought to be notified to the person who makes the offer, in order that the two minds may come together.  Unless this is done the two minds may be apart, and there is not that consensus which is necessary according to the English law--I say nothing about the laws of other countries--to make a contract.  But there is this clear gloss to be made upon the doctrine, that as notification of acceptance is required for the benefit of the person who makes the offer, the person who makes the offer may dispense with notice to himself if he thinks it desirable to do so, and I suppose there can be no doubt that where a person in an offer made by him to another person, expressly or impliedly intimates a particular mode of acceptance as sufficient to make the bargain binding, it is only necessary for the other person to whom such offer is made to follow the indicated method of acceptance; and if the person making the offer, expressly or impliedly intimates in his offer that it will be sufficient to act on the proposal without communicating acceptance of it to himself, performance of the condition is a sufficient acceptance without notification.


*   *   *

Now, if that is the law, how are we to find out whether the person who makes the offer does intimate that notification of acceptance will not be necessary in order to constitute a binding bargain?  In many cases you look to the offer itself.  In many cases you extract from the character of the transaction that notification is not required, and in the advertisement cases it seems to me to follow as an inference to be drawn from the transaction itself that a person is not to notify his acceptance of the offer before he performs the condition, but that if he performs the condition notification is dispensed with.  It seems to me that from the point of view of common sense no other idea could be entertained.  If I advertise to the world that my dog is lost, and that anybody who brings the dog to a particular place will be paid some money, are all the police or other persons whose business it is to find lost dogs to be expected to sit down and write me a note saying that they have accepted my proposal?  Why, of course, they at once look after the dog, and as soon as they find the dog they have performed the condition.  The essence of the transaction is that the dog should be found, and it is not necessary under such circumstances, as it seems to me, that in order to make the contract binding there should be any notification of acceptance.  It follows from the nature of the thing that the performance of the condition is sufficient acceptance without the notification of it, and a person who makes an offer in an advertisement of that kind makes an offer which must be read by the light of that common sense reflection.  He does, therefore, in his offer impliedly indicate that he does not require notification of the acceptance of the offer.

A further argument for the defendants was that this was a nudum pactum--that there was no consideration for the promise--that taking the influenza was only a condition, and that the using the smoke ball was only a condition, and that there was no consideration at all; in fact, that there was no request, express or implied, to use the smoke ball.  *  *  *  Can it be said here that if the person who reads this advertisement applies thrice daily, for such time as may seem to him tolerable, the carbolic smoke ball to his nostrils for a whole fortnight, he is doing nothing at all--that it is a mere act which is not to count towards consideration to support a promise (for the law does not require us to measure the adequacy of the consideration).  Inconvenience sustained by one party at the request of the other is enough to create a consideration.  I think, therefore, that it is consideration enough that the plaintiff took the trouble of using the smoke ball.  But I think also that the defendants received a benefit from this user, for the use of the smoke ball was contemplated by the defendants as being indirectly a benefit to them, because the use of the smoke balls would promote their sale.


*   *   *

*  *  *  I cannot picture to myself the view of the law on which the contrary could be held when you have once found who are the contracting parties.  If I say to person, "If you use such and such a medicine for a week I will give you 5l.," and he uses it, there is ample consideration for the promise.

A.L. SMITH, L.J.


*   *   *

[I]t was argued, that if the advertisement constituted an offer which might culminate in a contract if it was accepted, and its conditions performed, yet it was not accepted by the plaintiff in the manner contemplated, and that the offer contemplated was such that notice of the acceptance had to be given by the party using the carbolic ball to the defendants before use, so that the defendants might be at liberty to superintend the experiment.  All I can say is, that there is no such clause in the advertisement, and that, in my judgment, no such clause can be read into it; and I entirely agree with what has fallen from my Brothers, that this is one of those cases in which a performance of the condition by using these smoke balls for two weeks three times a day is an acceptance of the offer.


*   *   *

Lastly, it was said that there was no consideration, and that it was nudum pactum.  There are two considerations here.  One is the consideration of the inconvenience of having to use this carbolic smoke ball for two weeks three times a day; and the other more important consideration is the money gain likely to accrue to the defendants by the enhanced sale of the smoke balls, by reason of the plaintiff's user of them.  There is ample consideration to support this promise.  I have only to add that as regards the policy and the wagering points, in my judgment, there is nothing in either of them.

Appeal dismissed.

BRIEF NO. 5


W. O. LUCY and J. C. Lucy


v.


A. H. ZEHMER and Ida S. Zehmer

Supreme Court of Appeals of Virginia


Nov. 22, 1954
BUCHANAN, Justice.

This suit was instituted by W.O. Lucy and J.C. Lucy, plaintiffs, against A.H. Zehmer and Ida S. Zehmer, his wife, defendants, to have specific performance of a contract by which it was alleged the Zehmers had sold to W.O. Lucy a tract of land owned by A.H. Zehmer in Dinwiddie County containing 471.6 acres, more or less, known as the Ferguson farm, for $50,000.  J.C. Lucy, the other plaintiff, is a brother of W.O. Lucy, to whom W.O. Lucy transferred a half interest in his alleged purchase.

The instrument sought to be enforced was written by A.H. Zehmer on December 20, 1952, in these words:  "We hereby agree to sell to W.O. Lucy the Ferguson Farm complete for $50,000.00, title satisfactory to buyer," and signed by the defendants, A.H. Zehmer and Ida S. Zehmer.

The answer of A.H. Zehmer admitted that at the time mentioned W.O. Lucy offered him $50,000 cash for the farm, but that he, Zehmer, considered that the offer was made in jest; that so thinking, and both he and Lucy having had several drinks, he wrote out "the memorandum" quoted above and induced his wife to sign it; that he did not deliver the memorandum to Lucy, but that Lucy picked it up, read it, put it in his pocket, attempted to offer Zehmer $5 to bind the bargain, which Zehmer refused to accept, and realizing for the first time that Lucy was serious, Zehmer assured him that he had no intention of selling the farm and that the whole matter was a joke.  Lucy left the premises insisting that he had purchased the farm.

Depositions were taken and the decree appealed from was entered holding that the plaintiffs had failed to establish their right to specific performance, and dismissing their claim.  The assignment of error is to this action of the trial court.

W.O. Lucy, a lumberman and farmer, thus testified in substance:  He had known Zehmer for fifteen or twenty years and had been familiar with the Ferguson farm for ten years.  Seven or eight years ago he had offered Zehmer $20,000 for the farm which Zehmer had accepted, but the agreement was verbal and Zehmer backed out.  On the night of December 20, 1952, around eight o'clock, he took an employee to McKenney, where Zehmer lived and operated a restaurant, filling station and motor court.  While there he decided to see Zehmer and again try to buy the Ferguson farm.  He entered the restaurant and talked to Mrs. Zehmer, until Mr. Zehmer came in.  He asked Zehmer if he had sold the Ferguson farm.  Zehmer replied that he had not.  Lucy said, "I bet you wouldn't take $50,000.00 for that place."  Zehmer replied, "Yes, I would too; you wouldn't give fifty."  Lucy said he would and told Zehmer to write up an agreement to that effect.  Zehmer took a restaurant check and wrote on the back of it, "I do hereby agree to sell to W.O. Lucy the Ferguson Farm for $50,000 complete."  Lucy told him he had better change it to "We" because Mrs. Zehmer would have to sign it too.  Zehmer then tore up what he had written, wrote the agreement quoted above and asked Mrs. Zehmer, who was at the other end of the counter ten or twelve feet away, to sign it.  Mrs. Zehmer said she would for $50,000 and signed it.  Zehmer brought it back and gave it to Lucy, who offered him $5 which Zehmer refused, saying, "You don't need to give me any money, you got the agreement there signed by both of us."

The discussion leading to the signing of the agreement, said Lucy, lasted thirty or forty minutes, during which Zehmer seemed to doubt that Lucy could raise $50,000.  Lucy suggested the provision for having the title examined and Zehmer made the suggestion that he would sell it "complete, everything there," and stated that all he had on the farm was three heifers.

Lucy took a partly filled bottle of whiskey into the restaurant with him for the purpose of giving Zehmer a drink if he wanted it.  Zehmer did, and he and Lucy had one or two drinks together.  Lucy said that while he felt the drinks he took he was not intoxicated, and from the way Zehmer handled the transaction he did not think he was either.

December 20 was on Saturday.  Next day Lucy telephoned to J.C. Lucy and arranged with the latter to take a half interest in the purchase and pay half of the consideration.  On Monday he engaged an attorney to examine the title.  The attorney reported favorably on December 31 and on January 2 Lucy wrote Zehmer stating that the title was satisfactory, that he was ready to pay the purchase price in cash and asking when Zehmer would be ready to close the deal.  Zehmer replied by letter, mailed on January 13, asserting that he had never agreed or intended to sell.

Mr. and Mrs. Zehmer were called by the plaintiffs as adverse witnesses.  Zehmer testified in substance as follows:

He bought this farm more than ten years ago for $11,000.  He had had twenty-five offers, more or less, to buy it, including several from Lucy, who had never offered any specific sum of money.  He had given them all the same answer, that he was not interested in selling it.  On this Saturday night before Christmas it looked like everybody and his brother came by there to have a drink.  He took a good many drinks during the afternoon and had a pint of his own.  When he entered the restaurant around eight-thirty Lucy was there and he could see that he was "pretty high."  He said to Lucy, "Boy, you got some good liquor, drinking, ain't you?"  Lucy then offered him a drink.  "I was already high as a Georgia pine, and didn't have any more better sense than to pour another great big slug out and gulp it down, and he took one, too."

After they had talked a while Lucy asked whether he still had the Ferguson farm.  He replied that he had not sold it and Lucy said, "I bet you wouldn't take $50,000.00 for it."  Zehmer asked him if he would give $50,000 and Lucy said yes.  Zehmer replied, "You haven't got $50,000.00 in cash."  Lucy said he did and Zehmer replied that he did not believe it.  They argued "pro and con for a long time," mainly about "whether he had $50,000 in cash that he could put up right then and buy that farm."

Finally, said Zehmer, Lucy told him if he didn't believe he had $50,000, "you sign that piece of paper here and say you will take $50,000.00 for the farm."  He, Zehmer, "just grabbed the back off a guest check there" and wrote on the back of it.  At that point in his testimony Zehmer asked to see what he had written to "see if I recognize my own handwriting."  He examined the paper and exclaimed "Great balls of fire, I got 'Firgerson' for Ferguson, I have got satisfactory spelled wrong.  I don't recognize that writing if I would see it, wouldn't know it was mine."

After Zehmer had, as he described it, "scribbled this thing off," Lucy said, "Get your wife to sign it."  Zehmer walked over to where she was and she at first refused to sign but did so after he told her that he "was just needling him (Lucy), and didn't mean a thing in the world, that I was not selling the farm."  Zehmer then "took it back over there...and I was still looking at the dern thing.  I had the drink right there by my hand, and I reached over to get a drink, and he said, 'Let me see it.'  He reached and picked it up, and when I looked back again he had it in his pocket and he dropped a five dollar bill over there, and he said, 'Here is five dollars payment on it.'...I said, 'Hell no, that is beer and liquor talking.  I am not going to sell you the farm.  I have told you that too many times before."

Mrs. Zehmer testified that when Lucy came into the restaurant he looked as if he had had a drink.  When Zehmer came in he took a drink out of a bottle that Lucy handed him.  She went back to help the waitress who was getting things ready for next day.  Lucy and Zehmer were talking but she did not pay too much attention to what they were saying.  She heard Lucy ask Zehmer if he had sold the Ferguson farm, and Zehmer replied that he had not and did not want to sell it.  Lucy said, "I bet you wouldn't take $50,000.00 cash for that farm," and Zehmer replied, "You haven't got $50,000 cash."  Lucy said, "I can get it."  Zehmer said he might form a company and get it, "but you haven't got $50,000.00 cash to pay me tonight."  Lucy asked him if he would put it in writing that he would sell him this farm.  Zehmer then wrote on the back of a pad, "I agree to sell the Ferguson Place to W.O. Lucy for $50,000.00 cash."  Lucy said, "All right, get your wife to sign it."  Zehmer came back to where she was standing and said, "You want to put your name to this?"  She said, "No," but he said in an undertone, "It is nothing but a joke," and she signed it.

She said that only paper was written and it said:  "I hereby agree to sell," but the "I" had been changed to "We."  However, she said she read what she signed and was then asked, "When you read 'We hereby agree to sell to W.O. Lucy,' what did you interpret that to mean, that particular phrase?"  She said she thought that was a cash sale that night; but she also said that when she read that part about "title satisfactory to buyer" she understood that if the title was good Lucy would pay $50,000 but if the title was bad he would have a right to reject it, and that that was her understanding at the time she signed her name.

On examination by her own counsel she said that her husband laid this piece of paper down after it was signed; that Lucy said to let him see it, took it, folded it and put it in his wallet, then said to Zehmer, "Let me give you $5.00," but Zehmer said, "No, this is liquor talking.  I don't want to sell the farm, I have told you that I want my son to have it.  This is all a joke."  Lucy then said at least twice, "Zehmer, you have sold your farm," wheeled around and started for the door.  He paused at the door and said, "I will bring you $50,000.00 tomorrow...No, tomorrow is Sunday.  I will bring it to you Monday."  She said you could tell definitely that he was drinking and she said to her husband, "You should have taken him home,"  but he said, "Well, I am just about as bad off as he is."

The waitress referred to by Mrs. Zehmer testified that when Lucy first came in "he was mouthy."  When Zehmer came in they were laughing and joking and she thought they took a drink or two.  She was sweeping and cleaning up for next day.  She said she heard Lucy tell Zehmer, "I will give you so much for the farm," and Zehmer said, "You haven't got that much."  Lucy answered, "Oh yes I will give you that much."  Then "they jotted down something on paper...and Mr. Lucy reached over and took it, said let me see it."  He looked at it, put it in his pocket and in about a minute he left.  She was asked whether she saw Lucy offer Zehmer any money and replied, "He had five dollars laying up there, they didn't take it."  She said Zehmer told Lucy he didn't want his money "because he didn't have enough money to pay for his property, and wasn't going to sell his farm."  Both of them appeared to be drinking right much, she said.

She repeated on cross-examination that she was busy and paying no attention to what was going on.  She was some distance away and did not see either of them sign the paper.  She was asked whether she saw Zehmer put the agreement down on the table in front of Lucy, and her answer was this:  "Time he got through writing whatever it was on the paper, Mr. Lucy reached over and said, 'Let's see it.'  He took it and put it in his pocket," before showing it to Mrs. Zehmer.  Her version was that Lucy kept raising his offer until it got to $50,000.

The defendants insist that the evidence was ample to support their contention that the writing sought to be enforced was prepared as a bluff or dare to force Lucy to admit that he did not have $50,000; that the whole matter was a joke; that the writing was not delivered to Lucy and no binding contract was ever made between the parties.

It is an unusual, if not bizarre, defense.  When made to the writing admittedly prepared by one of the defendants and signed by both, clear evidence is required to sustain it.

In his testimony, Zehmer claimed that he "was high as a Georgia pine," and that the transaction "was just a bunch of two doggoned drunks bluffing to see who could talk the biggest and say the most."  That claim is inconsistent with his attempt to testify in great detail as to what was said and what was done.  It is contradicted by other evidence as to the conditions of both parties and rendered of no weight by the testimony of his wife that when Lucy left the restaurant she suggested that Zehmer drive him home.  The record is convincing that Zehmer was not intoxicated to the extent of being unable to comprehend the nature and consequences of the instrument he executed, and hence that instrument is not to be invalidated on that ground.  17 C.J.S., Contracts, §133, Taliaferro v. Emery, 124 Va. 674, 98 S.E. 627.  It was in fact conceded by defendants' counsel in oral argument that under the evidence Zehmer was not too drunk to make a valid contract.

The evidence is convincing also that Zehmer wrote two agreements, the first one beginning "I hereby agree to sell."  Zehmer first said he could not remember about that then that "I don't think I wrote but one out."  Mrs. Zehmer said that what he wrote was "I hereby agree,' but that the "I" was changed to "We" after that night.  The agreement that was written and signed is in the record and indicates no such change.  Neither are the mistakes in spelling that Zehmer sought to point out readily apparent.

The appearance of the contract, the fact that it was under discussion for forty minutes or more before it was signed; Lucy's objection to the first draft because it was written in the singular, and he wanted Mrs. Zehmer to sign it also; the rewriting to meet that objection and the signing by Mrs. Zehmer; the discussion of what was to be included in the sale, the provision for the examination of the title, the completeness of the instrument that was executed, the taking possession of it by Lucy with no request or suggestion by either of the defendants that he give it back, are facts which furnish persuasive evidence that the execution of the contract was a serious business transaction rather than a casual, jesting matter as defendants now contend.

On Sunday, the day after the instrument was signed on Saturday night, there was a social gathering in a home in the town of McKenney at which there were general comments that the sale had been made.  Mrs. Zehmer testified that on that occasion as she passed by a group of people, including Lucy, who were talking about the transaction, $50,000 was mentioned, whereupon she stepped up and said, "Well, with the high-price whiskey you were drinking last night you should have paid more.  That was cheap."  Lucy testified that at that time Zehmer told him that he did not want to "stick" him or hold him to the agreement because he, Lucy, was too tight and didn't know what he was doing, to which Lucy replied that he was not too tight; that he had been stuck before and was going through with it; Zehmer's version was that he said to Lucy:  "I am not trying to claim it wasn't a deal on account of the fact the price was too low.  If I had wanted to sell $50,000 would be a good price, in fact I think you would get stuck at $50,000.00."  A disinterested witness testified that what Zehmer said to Lucy was that "he was going to let him up off the deal, because he thought he was too tight, didn't know what he was doing."  Lucy said something to the effect that 'I have been stuck before and I will go through with it.'"

If it be assumed, contrary to what we think the evidence shows, that Zehmer was jesting about selling his farm to Lucy and that the transaction was intended by him to be a joke, nevertheless the evidence shows that Lucy did not so understand it but considered it to be a serious business transaction and the contract to be binding on the Zehmers as well as on himself.  The very next day he arranged with his brother to put up half the money and take a half interest in the land.  The next night, Tuesday, he was back at Zehmer's place and there Zehmer told him for the first time, Lucy said, that he wasn't going to sell and he told Zehmer, "You know you sold that place fair and square."   After receiving the report from his attorney that the title was good he wrote to Zehmer that he was ready to close the deal.

Not only did Lucy actually believe, but the evidence shows he was warranted in believing, that the contract represented a serious business transaction and a good faith sale and purchase of the farm.

In the field of contracts, as generally elsewhere, "We must look to the outward expression of a person as manifesting his intention rather than to his secret and unexpressed intention.  The law imputes to a person an intention corresponding to the reasonable meaning of his words and acts."  First Nat. Exchange Bank of Roanoke v. Roanoke Oil Co., 169 Va. 99, 192 S.E. 764.

At no time prior to the execution of the contract had Zehmer indicated to Lucy by word or act that he was not in earnest about selling the farm.  They had agreed about it and discussed its terms, as Zehmer admitted, for a long time.  Lucy testified that if there was any jesting it was about paying $50,000 that night.  The contract and the evidence show that he was not expected to pay the money that night.  Zehmer said that after the writing was signed he laid it down on the counter in front of Lucy.  Lucy said Zehmer handed it to him.  In any event there had been what appeared to be a good faith offer and a good faith acceptance, followed by the execution and apparent delivery of a written contract.  Both said Lucy put the writing in his pocket and then offered Zehmer $5 to seal the bargain.  Not until then, even under the defendants' evidence, was anything said or done to indicate that the matter was joke.  Both of the Zehmers testified that when Zehmer asked his wife to sign he whispered that it was a joke not intended that he should hear.

The mental assent of the parties is not requisite for the formation of a contract.  If the words or other acts of one of the parties have but one reasonable meaning, his undisclosed intention is immaterial except when an unreasonable meaning which he attaches to his manifestations is known to the other party.  Restatement of the Law of Contracts, Vol. 1, §71, p. 74.

"* * * The law, therefore, judges of an agreement between two persons exclusively from those expressions of their intentions which are communicated between them. * * *"  Clark on Contracts, 4 ed., §3, p. 4.

An agreement or mutual assent is of course essential to a valid contract but the law imputes to a person an intention corresponding to the reasonable meaning of his words and acts.  If his words and acts, judged by a reasonable standard, manifest an intention to agree, it is immaterial what may be the real but unexpressed state of his mind.  17 C.J.S., Contracts, §32, p. 361; 12 Am. Jur., Contracts, §19, p. 515.

So a person cannot set up that he was merely jesting when his conduct and words would warrant a reasonable person in believing that he intended a real agreement.  17 C.J.S., Contracts, §47, p. 390, Clark on Contracts, 4 ed., §27, at p. 54.

Whether the writing signed by the defendants and now sought to be enforced by the plaintiffs was the result of a serious offer by Lucy and a serious acceptance by the defendants, or was a serious offer by Lucy and an acceptance in secret jest by the defendants, in either event it constituted a binding contract of sale between the parties.

Defendants contend further, however, that even though a contract was made, equity should decline to enforce it under the circumstances.  These circumstances have been set forth in detail above.  They disclose some drinking by the two parties but not to an extent that they were unable to understand fully what they were doing.  There was no fraud, no misrepresentation, no sharp practice and no dealing between unequal parties.  The farm had been bought for $11,000 and was assessed for taxation at $6,300.  The purchase price was $50,000.  Zehmer admitted that it was a good price.  There is in fact present in this case none of the grounds usually urged against specific performance.

Specific performance, it is true, is not a matter of absolute or arbitrary right, but is addressed to the reasonable and sound discretion of the court.  First Nat. Exchange Bank of Roanoke v. Roanoke Oil Co., supra, 169 Va. at page 116, 192 S.E. at page 771.  But it is likewise true that the discretion which may be exercised is not an arbitrary or capricious one, but one which is controlled by the established doctrines and settled principles of equity; and, generally, where a contract is in its nature and circumstances unobjectionable, it is as much a matter of course for courts of equity to decree a specific performance of it as it is for a court of law to give damages for a breach of it.  Bond v. Crawford, 193 Va. 437, 69 S.E.2d 470.

The plaintiffs are entitled to have specific performance of the contract sued on.  The decree appealed from is therefore reversed and the cause is remanded for the entry of a proper decree requiring the defendants to perform the contract in accordance with the prayer of the petition.

Reversed and remanded.

BRIEF NO. 6


SHERWOOD v. WALKER and others


Supreme Court of Michigan 


July 7, 1887
MORSE, J.  Replevin for a cow.  Suit commenced in justice's court; judgment for plaintiff; appealed to circuit court of Wayne County, and verdict and judgment for plaintiff in that court.  The defendants bring error.

The main controversy depends upon the construction of a contract for the sale of the cow.  The plaintiff claims that the title passed, and bases his action upon such claim.  The defendants contend that the contract was executory, and by its terms no title to the animal was acquired by plaintiff.

The defendants are in business at Walkerville, Ontario, and have a farm at Greenfield, in Wayne County, upon which were some blooded cattle supposed to be barren as breeders.  The Walkers are importers and breeders of polled Angus cattle.  The plaintiff is a banker living at Plymouth, in Wayne County.  He called upon the defendants at Walkerville for the purchase of some of their stock, but found none there that suited him.  He was informed that they had a few head upon their Greenfield farm.  He was asked to go and look at them, with the statement at the time that they were probably barren, and would not breed.  On May 5, 1886, plaintiff went out to Greenfield, and saw the cattle.  A few days thereafter, he called upon one of the defendants with the view of purchasing a cow, known as "Rose 2d of Aberlone."  The second morning after this talk he was called up by telephone, and the terms of the sale were finally agreed upon.  He was to pay five and one-half cents per pound, live weight, fifty pounds shrinkage.  He requested the defendants to confirm the sale in writing, which they did by sending him the following letter:

"WALKERVILLE, May 15, 1886.

"T.C. Sherwood, President, etc.--DEAR SIR:  We confirm sale to you of the cow Rose 2d of Aberlone, lot 56 of our catalogue, at five and a half cents per pound, less fifty pounds shrink.  We enclose herewith order on Mr. Graham for the cow.  You might leave check with him, or mail to us here, as you prefer.

Yours truly,

HIRAM WALKER & SONS."

The order upon Graham inclosed in the letter read as follows:

"WALKERVILLE, May 15, 1886.

"George Graham:  You will please deliver at King's cattle-yard to Mr. T.C. Sherwood, Plymouth, the cow Rose 2d of Aberlone, lot 56 of our catalogue.  Send halter with the cow, and have her weighed.

"Yours truly,


HIRAM WALKER & SONS."

On the twenty-first of the same month the plaintiff went to the defendants' farm at Greenfield, and presented the order and the letter to Graham, who informed that the defendants had instructed him not to deliver the cow.  Soon after, the plaintiff tendered to Hiram Walker, one of the defendants, $80.00, and demanded the cow.  Walker refused to take the money or deliver the cow.  The plaintiff then instituted this suit.

(The justice court awarded possession of the cow to Sherwood.  He had the cow weighed, and the weight was 1,420 pounds.  At five and a half cents per pound live weight, her purchase price would have been $78.10).
When the plaintiff, upon the trial in the circuit court, had submitted his proofs showing the above transaction, defendants moved to strike out and exclude the testimony from the case, for the reason that it showed that the contract of sale was merely executory.  The court refused the motion, and an exception was taken.  The defendants then introduced evidence tending to show that at the time of the alleged sale it was believed by both the plaintiff and the themselves that the cow was barren and would not breed; that she cost $850.00, and if not barren wold be worth from $750.00 to $1,000.00; that after the date of the letter, and the order to Graham, the defendants were informed by said Graham that in his judgment the cow was with calf, and therefore they instructed him not to deliver her to plaintiff, and on the twentieth of May, 1886, telegraphed plaintiff what Graham thought about the cow being with calf, and that consequently they could not sell her.  The cow had a calf in the month of October following.  On the nineteenth of May, the plaintiff wrote Graham as follows:

"PLYMOUTH, May 19, 1886.

"Mr. George Graham, Greenfield--DEAR SIR:  I have bought Rose from Mr. Walker, and will be there for her Friday morning, nine or ten o'clock.  Do not water her in the morning.

Yours, etc., 


T.C. SHERWOOD."

The circuit judge instructed the jury.  The defendants submitted a number of requests for instructions to the jury which were refused.  The substance of them was that, if the defendants only agreed to sell a cow that would not breed, then the barrenness of the cow was a condition precedent to passing title, and plaintiff cannot recover.  The court charged the jury that it was immaterial whether the cow was with calf or not.  It will therefore be seen that the defendants claim that, as a matter of law, the title to this cow did not pass, and that the circuit erred in submitting the case to the jury, to be determined by them, upon the intent of the parties as to whether or not the title passed with the sending of the letter and order by the defendants to the plaintiff.

This question as to the passing of title is fraught with difficulties, and not always easy of solution.  An examination of the multitude of cases bearing upon this subject ofttimes tends to confuse rather than to enlighten the mind of the inquirer.  It is best, therefore, to consider always, in cases of this kind, the general principles of the law, and then apply them as best we may to the facts of the case at hand.

It is evident to my mind that the defendants had perfect confidence in the integrity and responsibility of the plaintiff, and that they considered the sale perfected and completed when they mailed the letter and order to plaintiff.  They did not intend to place any conditions precedent in the way, either of payment of the price, or the weighing of the cow, before the passing of title.  They cared not whether the money was paid to Graham, or sent to them afterwards, or whether the cow was weighed before or after she passed into the actual manual grasp of the plaintiff.  The refusal to deliver the cow grew entirely out of the fact that, before the plaintiff called upon Graham for her, they discovered that she was not barren, and therefore of greater value than they had sold her for.

It appears from the record that both parties supposed this cow was barren and would not breed, and she was sold by the pound for an insignificant sum as compared with her real value if a breeder.  She was evidently sold and purchased on the relation of her value for beef, unless the plaintiff had learned of her true condition, and concealed such knowledge from the defendants.  Before the plaintiff secured the possession of the animal, the defendants learned that she was with calf, and therefore of great value, and undertook to rescind the sale by refusing to deliver her.  The question arises whether they had a right to do so.  The circuit judge ruled that this fact did not avoid the sale and it made no difference whether she was barren or not.  I am of the opinion that the court erred in this holding.  I know that this is a close question, and the dividing line between the adjudicated cases is not easily discerned.  But it must be considered as well settled that a party who has given an apparent consent to a contract of sale may refuse to execute it, or he may avoid it after it has been completed, if the assent was founded, or the contract made, upon the mistake of a material fact,--such as the subject-matter of the sale, the price, or some collateral fact materially inducing the agreement; and this can be done when the mistake is mutual.

If there is a difference or misapprehension as to the substance of the thing bargained for; if the thing actually delivered or received is different in substance from the thing bargained for, and intended to be sold,--then there is no contract; but if it be only a difference in some quality or accident, even though the mistake may have been the actuating motive to the purchaser or seller, or both of them, yet the contract remains binding.  "The difficulty in every case is to determine whether the mistake or misapprehension is as to the substance of the whole contract, going, as it were, to the root of the matter, or only to some point, even though a material point, an error as to which does not affect the substance of the whole consideration."  Kennedy v. Panama, etc., Mail Co., L.R. 2Q.B. 580, 587.  It has been held, in accordance with the principles above stated, that where a horse is bought under the belief that he is sound, and both vendor and vendee honestly believe him to be sound, the purchaser must stand by his bargain, and pay the full price, unless there was a warranty.

It seems to me, however, in the case made by this record, that the mistake or misapprehension of the parties went to the whole substance of the agreement.  If the cow was a breeder, she was worth at least $750.00; if barren, she was worth not over $80.00.  The parties would not have made the contract of sale except upon the understanding and belief that she was incapable of breeding, and of no use as a cow.  It is true she is now the identical animal that they thought her to be when the contract was made; there is no mistake as to the identity of the creature.  Yet the mistake was not of the mere quality of the animal, but went to the very nature of the thing.  A barren cow is substantially a different creature than a breeding one.  There is as much difference between them for all purposes of use as there is between an ox and a cow that is capable of breeding and giving milk.  If the mutual mistake had simply related to the fact whether she was with calf or not for one season, then it might have been a good sale, but the mistake affected the character of the animal for all time, and for its present and ultimate use.  She was not in fact the animal, or the kind of animal, the defendants intended to sell or the plaintiff to buy.  She was not a barren cow, and, if this fact had been known, there would have been no contract.  The mistake affected the substance of the whole consideration, and it must be considered that there was no contract to sell the cow as she actually was.  The thing sold and bought had in fact no existence.  She was sold as a beef creature would be sold; she is in fact a breeding cow, and a valuable one.  The court should have instructed the jury that if they found that the cow was sold, or contracted to be sold, upon the understanding of both parties that she was barren, and useless for the purpose of breeding, and that in fact she was not barren, but capable of breeding, then the defendants had a right to rescind, and to refuse to deliver, and the verdict should be in their favor.

The judgment of the court below must be reversed, and a new trial granted, with costs of this court to defendants.  


BRIEF NO. 7


CARPENTER v. MASON et al.


(Supreme Court of Wisconsin, June 5, 1923.)

Appeal from Circuit Court, Barron County:  W. R. Foley, Judge.
Action by L. R. Carpenter against Tom O. Mason and another.  Judgment for plaintiff and defendants appeal.  Modified and affirmed.

Rescission.  Prior to December 13, 1920, the plaintiff was a resident of Minnesota, and during that month came to Barron county, Wis., in response to an advertisement inserted in the newspapers by the defendant Tom O. Mason.  The defendant Tom O. Mason was a realtor, having offices in Minneapolis, Minn., and also at Cumberland and Shell Lake in Wisconsin.  The defendant Edward M. Mason was a brother of the defendant Tom O. Mason, employed by him as a land salesman.  It appears that the plaintiff went to the Shell Lake office and was taken by the defendant Edward M. Mason to view the 40-acre tract, which was the subject of the controversy.  After viewing the land, the plaintiff and Edward M. Mason returned to Shell Lake, where a contract was entered into, by the terms of which the plaintiff was to purchase the 40 acres in question for $1,500.  The plaintiff paid $100 down and gave nine notes amounting to $1,400, payable to Tom O. Mason.  The parties having signed a written contract, the defendants knew that the plaintiff would move from Faribault, Minn., to take possession of the land about April 1, 1921; the defendants having agreed to construct a house upon the premises and have it ready for occupancy on March 31st.  The plaintiff paid the taxes assessed upon the land in question, amounting to $12.58.

The court found that the value of the land, including the house erected thereon, did not exceed $500.  The court further found that the plaintiff was induced to enter into the contract by means of false representations made by the defendant Edward M. Mason, that the price was grossly excessive, and that the plaintiff was entitled to a rescission of the contract.  Judgment was entered accordingly, and the plaintiff recovered the $100 payment with interest, $12.58 paid for taxes with interest, and the sum of $140 with interest from April 11, 1921, being the cost to plaintiff of moving from Faribault to Shell Lake.  From the judgment so entered the defendants appeal.

ROSENBERRY, J.  We shall not review in detail the evidence as to the misrepresentations.  The price at which the land in question was sold was itself so grossly excessive as to indicate misconduct on the part of the defendants.  The findings of the court are sustained by the evidence and no useful purpose will be served by a detailed review thereof.

As already indicated, this was an action for rescission.  In an action for rescission where the judgment grants the relief prayed for, the parties should be placed as nearly as possible in statu quo.  This does not mean that the parties are to be restored to the situation which existed previous to their entering into the contract.  It means that their rights in respect to the property, which forms the subject-matter of the suit, are to be placed in statu quo.  The plaintiff in this case has had the benefit of moving from Minnesota to Wisconsin.  There is nothing to indicate that he has returned, or intends to return, to Minnesota.  If the plaintiff's theory is correct, the plaintiff would be entitled to recover not only the expense of moving to Wisconsin but the expense of returning to Minnesota, where he resided at the time the contract was entered into.  The theory upon which a court of equity acts is that the parties are to be restored, and each of them is therefore to return to the other such benefits as have accrued to them under the contract.  The defendants received nothing from the plaintiff excepting the $100 paid upon the purchase price and the taxes.  To require them to restore more than they received would be to permit the plaintiff to recover damages for breach of the contract.  The plaintiff does not affirm the contract, but disaffirms it and seeks rescission.  He may not do both.  Knudson v. George, 157 Wis. 520, 147 N. W. 1003.

The moving expenses were improperly allowed, and the judgment will be modified by striking that item from the amount of the recovery, and as so modified, the judgment is affirmed.


BRIEF NO. 8


WOLF v. MARLTON CORPORATION

Superior Court of New Jersey, Appellate Division, 1959.


57 N.J.Super. 278, 154 A.2d 625.
FREUND, J. A. D.  Plaintiffs, husband and wife, instituted this action in the Camden County Court to recover a deposit of $2,450 which they made under a contract to purchase a house to be built for them by the defendant, The Marlton Corporation.  The sale was never consummated, and the defendant builder eventually sold to a third party the home which had been intended for the Wolfs.  The theory of the action is that plaintiffs were at all times ready, willing, and able to comply with the building contract but that the builder unilaterally and unjustifiably terminated the contract without returning the down payment.  The County Court judge, sitting without a jury, concluded in a written opinion that it was the defendant who refused to perform under the contract and that consequently a judgment in favor of plaintiffs was dictated.  The Marlton Corporation (hereinafter "the builder") appeals.

The agreement of sale, entered into by the parties on March 8, 1957, called for the construction of a dwelling in defendant's housing development in Haddon Township upon the following terms:

"Cash at signing of this agreement (inclusive of

any deposit heretofore paid)                
$2,450.00

*

*

*

*

*

*

*

An additional cash payment on or before house

closed in                                    

2,450.00

Cash at final settlement                          

3,100.00

Bond and mortgage in the sum of 25 yr.

conv. 5 1/2%                               

 16,500.00

Total Purchase Price                            

$24,500.00

*

*

*

*

*

*

*

"Should Buyer fail to make payment of any additional moneys as herein mentioned, or fail to make settlement as herein provided, the sum or sums paid on account may be retained by Seller either on account of the purchase price or as compensation for the charges and expenses which Seller has sustained, as Seller may elect, in which latter case this contract shall become null and void and all copies hereof shall be returned to the Seller for cancellation."

It is undisputed that the builder had completed the "closing in' of the house sometime in June 1957 and that plaintiffs did not make the second payment.  Their failure in this respect is attributed to the conceded fact that they were never personally notified by the builder that the house had been "closed in".  After reviewing the testimony, the trial judge stated in his opinion that the case presented a "simple question" as to whether "the plaintiffs were entitled to a notice that the house was closed in or whether the defendant, without giving such notice, could claim a default *  *  *."  He concluded that the agreement of sale contemplated the giving of such notice.  Defendant does not, on appeal, challenge this portion of the opinion below. * * 

The alternative ground briefed on behalf of the builder as basis for a reversal fixes upon a matter of far greater import.  The point is captioned:  "Buyers breached the agreement of sale by preventing its performance through threats to resell the house to an undesirable purchaser and to ruin defendants' building business if defendants carried out the contract."

The factual basis for the argument raised is not developed systematically in the briefs.  As to those events which contributed to a mutual unwillingness to perform the contract, we are compelled to reconstruct them piecemeal from the briefs, the opinion of the trial judge, and such portions of the testimony the appellant has seen fit to submit.  It appears that the eventual collapse of negotiations had its genesis in marital difficulties between the plaintiffs experienced in the summer of 1957.  Apparently because of this, plaintiffs instructed their attorney that they would like to get out of the agreement of sale.  The attorney in turn informed defendant's sales agent, Irving Gitomer, that there were "certain problems here," and that plaintiffs would like "to get the money back."

Mr. Gitomer testified that he spoke with plaintiffs' attorney on at least three occasions during July and August of 1957.  In one such conversation, the attorney told him the Wolfs were ready, willing and able to purchase the home, even if the terms were cash, but, as Mr. Gitomer testified:

"[T]his conversation was coupled with the fact that they were reluctant to do it, but, if they had to do it, they would go through with the sale, and that a subsequent resale would be arranged to a purchaser who would be undesirable in our tract, and that we would not be happy with the results."

Martin Field had but one telephone conversation with plaintiffs' attorney, which was in the second week of September.  The two discussed the possibility of a settlement, Field agreeing to honor the request for cancellation if defendant were allowed to retain $1,000 of the $2,450 deposit.  Field testified as to what then ensued:

"[H]e reiterated in very strong and clear terms that if we did not accept his offer [of $450] it would be the sorriest move that I ever made in my building career.  I accepted it as a threat, and I felt that at this point it was impossible to go ahead and continue with this thing.  The threat was made in the terms that, `It's all right.  If you are going to force us--you have got us over a barrel, and, if you are going to force us to make this settlement, we will make the settlement, but it will be the last settlement that you'll ever make, and it will be the last tract that you will ever build in New Jersey, and it will be the last house that you will sell in this tract,' and he continued, he named a few of the attorneys who lived in the tract, and said, `Don't have the fellows who live in your tract tell me I shouldn't do it.  It doesn't make any difference to me.  I'm telling you what I'm going to do.  I'm going to do it, and it will be the sorriest thing that you have ever done.'  At this point, although I had offered to refund $1,450.00, it become apparent that he was using this as leverage to drive us down to the $450.00  figure, and I told him no, that we wouldn't do it, and that's where the thing was left."

The first question asked of Field on cross-examination was:

"Despite this conversation of which you speak, Mr. Field, you never notified the people to come to a settlement or closing of this thing, did you?"

He replied:

"I wasn't going to make a closing after someone threatened to ruin my building career."

Subsequently, by letter of December 30, 1957, the builder's counsel advised the attorney that by reason of plaintiffs' "material breach" of the contract, it had become "null and void" and that defendant would retain the down payment.  The letter assigned as the cause of termination, "among other reasons," plaintiffs' failure to make the second payment.  At the oral argument defense counsel (pro hac vice), who had prepared this letter for the builder, stated that he had advisedly used the phrase "among other reasons" because he did not deem it discreet to make written reference to the threat that had actually been made and to which Field testified.

Based upon this letter, which plaintiffs maintain constituted the first breach of contract, suit was instituted for the recovery of the deposit.

We have already stated the basis upon which the County Court entered judgment in favor of the plaintiffs.  But contrary to the assertion in plaintiffs' brief that the court found as a fact that the builder's refusal to consummate the sale was not justified by any threats, we do not read the opinion below as reaching any express determination on whether the threats, assuming they were made, justified the builder in declaring a breach and refusing further performance.  The court cited what it called "the so called threat"--not in relation to whether there existed any justification for the builder's course of conduct, but rather to indicate that the builder was admittedly unwilling to perform under the contract and therefore would not be heard to contend plaintiffs should have made the second payment; the question of justification for the builder's action in rescinding seems not to have bee adjudged.  Moreover, even if the opinion is to be construed as containing an implied determination on the issue, we do not conceive that such would be a finding of fact, as distinguished from the determination of a legal issue.  Whether duress exists in a particular transaction is generally a matter of fact, but what in given circumstances will constitute duress is a matter of law.  Accordingly, the scope of appellate inquiry as to the correctness of the trial result is not so limited as plaintiffs suggest.

It is clear that where one party to a contract, by prevention or hindrance, makes it impossible for the other to carry out the terms thereof, the latter may regard the contract as breached and recover his damages thereunder from the first party.  Tanenbaum v. Francisco, 110 N.J.L. 599, 604-605, 166 A. 105 (E. & A. 1933); Hanig v. Orton, 119 N.J.L. 248, 252, 195 A. 812 (Sup.Ct.1938); 4 Corbin, Contracts (1951), § 947, p.813.  It is also clear that if the performance is prevented by physical threats, the threatened party may desist from performing, treat the contract as breached, and recover damages.  He need not seek police protection or a judicial order to shield him in his performance of the contract.  Kroop v. Scala, 5 N.J.Misc. 89, 135 A. 501 (Sup.Ct.1927).  The builder directs our attention to the last-cited case in particular.  There a house owner had threatened a painting contractor that "if he went into the house to work he would cut his head off."  5 N.J.Misc. at page 90, 135 A. at page 501.  The court held the contractor was entitled to terminate the contract and to recover his profits; he was not obliged to run the risk that the owner would carry out his threats.  Defendant urges that, except for the degree of sophistication, there is no real difference between a threat to cut one's head off, there, and a threat to cut one's business head off, here.

Plaintiffs contend, however, that threats to do bodily injury involve an obviously distinguishable form of coercion and that the present case is not one in which a party has physically prevented the other from carrying out the terms of a contract.  We readily assent to the latter part of this argument; defendant was not physically prevented from enforcing the contract.  But a distinction depending on the kind of pressure exerted carries little weight.  "[D]uress is tested, not by the nature of the threats, but rather by the state of mind induced thereby in the victim."  Rubenstein v. Rubenstein, 20 N.J. 359, 368, 120 A.2d 11, 15 (1956) . . . . And in the present case, when plaintiffs' attorney threatened the builder that he would be ruined if the Wolfs were to be held to the bargain, the impress was the same as if physical pressure had been exerted.  In the light of the Rubenstein case, it is significant, and perhaps crucially so, that defendant was as effectively prevented from forcing the Wolfs to comply with the contract as if a more immediate form of coercion had been employed.

Yet it was not indicated in the Rubenstein case that a party is to be relieved of the consequences of his action in all instances where the pressure used has had its designed effect, in all cases where he has been deprived of the exercise of his free will and constrained by the other to act contrary to his inclination and best interests.  So much is evident from the court's qualification that "the pressure must be wrongful, and not all pressure is wrongful."  20 N.J. at page 367, 120 A.2d at page 15.  It is also evident from the reference to 5 Williston, Contracts (rev. ed. 1937), §§ 1606, 1607, pp. 4500, 4503.  That authority, in language more nearly appropriate to the facts here, states:

"Save under exceptional circumstances, the threatened act must be wrongful; it is not enough that the person obtaining the benefit threatened intentionally to injure the business, provided his threatened act was legal; and certainly there is no broad doctrine forbidding a person from taking advantage of the adversity of another to drive a hard bargain." Ibid., § 1618, p. 4523.

In this regard, plaintiffs assert that, once they bought the house, they had a legal right to sell to whomever they wished.  They rely on the familiar general rule to the effect that a threat to do what one has a legal right to do does not constitute duress. . .  That proposition, however, is not an entirely correct statement of the law of duress as it has developed in this jurisdiction.  Under the modern view, acts or threats cannot constitute duress unless they are wrongful, but a threat may be wrongful even though the act threatened is lawful.  We have come to deal, in terms of the business compulsion doctrine, with acts and threats that are wrongful, not necessarily in a legal, but in a moral or equitable sense. . . .

                              *  *  *

The sale of a development home to an "undesirable purchaser" is, of course, a perfectly legal act regardless of any adverse effect it may have on the fortunes of the developer's enterprise.  But where a party for purely malicious and unconscionable motives threatens to resell such a home to a purchaser, specially selected because he would be undesirable, for the sole purpose of injuring the builder's business, fundamental fairness requires the conclusion that his conduct in making this threat be deemed "wrongful", as the term is used in the law of duress.  In our judgment, wrongful pressure was brought to bear on the defendant; he was thereby compelled to forego the right to hold plaintiffs to the contract they voluntarily signed.

As we noted above, if one party prevents another from performing a contract, the latter may treat the contract as breached, and recover damages.  There is no reason why, in the application of this rule, economic or moral duress should not be treated as the equivalent of physical duress.  We therefore hold that if the threats were in fact made and if the defendant actually believed that they would be carried out, and Field's will was thereby overborne, defendant was justified in treating the contract as breached and is entitled to recover whatever damages resulted therefrom.

We have decided that the interests of justice call for a remand of this case to the County Court.  This disposition is made necessary by the circumstance that the record on appeal is somewhat obscure in several respects, now to be discussed.  There is first the question as to whether the trial judge gave credence to the testimony of defendant's representatives concerning the making of the threats by plaintiffs' attorney.  The opinion of the court makes reference to a "so called threat," but this terminology does not clearly make known what the actual findings of the trial judge were in this respect.  This important factual issue should not be permitted to remain in doubt.  Attention should also be directed to the question of whether or not the defendant's will was really overborne; that is, whether Field actually believed plaintiffs' attorney would carry out his threat and whether Field was actually fearful of the result.

                              *  *  *

Moreover, should the trial judge decide in defendant's favor on the issue of actual duress, there remains for adjudication the actual amount by which defendant was damaged by reason of plaintiffs' breach.  Although the agreement of sale provides for liquidated damages, such provision is operative only upon the contingency that the buyer failed to make additional payments or failed to make settlement, neither of which, as we have seen, is the gravamen of the defense.  It will therefore be necessary for the court, upon remand, to determine, from the present record if it can, whatever damages defendant sustained as a result of plaintiffs' breach.

                              *  *  *

The judgment is remanded for further proceedings not inconsistent with this opinion.
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