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‘State of Nebraska, appellee, v. Chad N. Sorensen, appellant.

283 Neh 932, 814 N.W 24 371, 2012 Neb. LEXIS 73 (2012)
Filed May 25, 201
No. 511597

1. Constitutional Law: Witnesses: Appeal and Error. An appellate court reviews de 10v0
ial court's determination of the protections afforded by the Confiontation Clause of the
Sisth Amendment to the U.S. Constittion and reviews the underlying factual determinations
for clear error.

“The Sixth Amendment 10 the U.S. Constitution guarantees the right of an
‘ccused in 3 criminal prosecution 1o be confronted with the witnesses against him or her, and
the main and essential purpose of confiontation s 1o secure the opporumiy for cross-
examination.

3. Constitutional Law: Trial: Tearsay. Where testimonial suatements are at issue, the
Confrontation Clause demands that such out-of-court hearsay statcments be admitied af trial
only if the declarant s unavailable and there has been 4 prior apportunity for cross-
xamination.

4 Testimony: Words and Phrases. Testimony is defined as 2 solemn declaration o affirmation
made for the purpose of establishing or proving some fact

5. Constitutional Law: Tearsay. Nontestimonial siatements are not subject to Confrontation
Clause protection or analyss.

6. Constitutional Law: Trial: Appeal and Error. Error of a constitutional magritude necd not
‘antomatially require reversal if that rror was & ria error and nf a structural one.

7. Trial: Evidence: Appeal and Error. The improper admission of evidence is a rial eror and
Subject 0 harmless error review.

8. Verdicts: Appeal and Error. Harmless crror review looks 10 the basis on which the trier of
fact actvally resied its verdict; the inquiry is not whether in a tial that occurred without the
error & guilty verdict surely would have been rendered, but, rather, whether the actal guilty
Verdict rendered in the questioned trial was surely unattributable o the error.

9. Double Jeopardy: Evidence: New Trial: Appeal and Error. The Double Jeopardy Clause
does ot forbid  retrial so long 25 the sum of all the cvidence admitted by 2 trial cours,
whether erroneously or nol, would have been sufficient to sustain a guilly verdict
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Appeal from the District Court for Box Butte County, Leo Dobrovolny, Judge, on appeal thereio
from the County Court for Box Butte County, Charlcs Plantz, Judge. Judgment of Distict Court
reversed, and cause remanded for a new trial

Bell Isfand, of Tsland, Huff & Nichols, P.C., LL.O,, for sppellant

Jon Bruning. Attorney General, and Kimberly A. Kiein for appellee.

Heavican, C.1, Wright, Connolly, Stephan, McCormack, and Mille-Lerman. 1

Heavican, CJ
INTRODUCTION

Chad N. Sorensen was convicted of driving under the influence of alcahol (DUI), second
offense, with a blaod alcahol content over .13, Sorensen was sentenced 1o probation, nd his
Ticense was revoked for 1 year. He appeals.

AUissue on appeal is whether Sorensen’s confrontation rights were violsted when the county
court admited into evidence the afTidavit of the nurse who performed Sorensen’s blood draw
withot alsa requiring that nurse 1o tesify at tral. We find that the county court erred in
‘admittng the affidavit and that ths error was not harmess

BACKGROUND

Sorensen was arrested on December 13, 2008, for DUL He was transported 10 a hospital,
where a sample of his blood was drawn for blood alcool testing,

Following the collection of blood, the nurse who collected the sample completed a “Certificate
of Blood Specimen Taken in a Medically Acceptable Manner” (Certificatc). This Certificate
indicated the name of the person who drew the blood; that the sample was zken at the request of
law enforcement; the date, time, and name of the subject; that the sample was done in 3
medically aceeptable mammer; that the person drawing the sample was qualificd under Nebraska
Jaw 10 do s0; that the antisepti solution was nonalcoholis that the sample was collected in a
clean container which contained an anticoagulant-preservative substance; that the containes Was.
Iabeled appropriately and otherwise imitialcd by the person collecting the sample; and hat the
container was sesled after collection.

Following this blood draw, the sample collected fiom Sorensen was tested and found to have s
blood alcohol content of 198. Serensen was charged with DUI, a5 well as a violation of
‘Nebraska’s open container law.

AC il, the State offered into evidence the Certificate. Sorensen objected on the basis of
confrontation and hearsay. These objections were overruled, and the Certificatc was admitied
nto cvidence. The nurse did not appear as a withess at trial. The aresting officer did tesify. as
&d the analyst who performed the blood alcohol testing. In addition 1o objecting 1o the
introduction of the Certificate, Sorensen objected 1o the admission of the festing results on the.
basis of confrontation, hearsay, and foundation, Those abjections were also overruled, and the
results were admifted into evidence.

‘Sorensen was convicted by 2 jury of DUI with 2 blood alcahol content over .15 and of having
n open container of alcah in his vehicle. The county court lter found the DU to be a second.
offense. Sorensen was sentenced o 24 months” probation. His license was also revoked for |
year, concurrent with any administrative license fevocation, and he was fincd $30 for the opea
omtainer violation. Sorensen appealed 1o the distict courl, which afirme.
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ASSIGNMENT OF ERROR
‘Sorensen assigns that the county court’s admission of the rurse’s affidavi regarding the blood
draw violated his confrontation rights wnder the Sixth Amendment

STANDARD OF REVIEW

1] An appellate court reviews de novo a tial court's determination of the protections affordd
by the Confrontation Clause of the Sixth Amendment to the U.S. Constitution and reviews the
‘underlying factual detesminations for clear cror.

ANALYSIS
Confrontasion.

On appeal, Sorensen assigns that his Sixth Amendment right to confiontation was violated
When the court aditted the Cerfificate but did not require the nurse who performed the blood
draw to tesify or otheriwise be subject o cross-cxamination.

[2] The Sixth Amendment to the U.S. Constittion guarantees the sight of an accused in a
criminal prosceution to be confranied with the witnesses against him or her, and the main and
esseniial purpose of confrontation is to secure the opporunity fo cross-cxarmination. The ULS.
Supreme Court, in Crawford . Washington, set forth a new standard for analyzing confrontation
fissucs; we have recogized and applied Crawford on several occasions.

[3-51 In Cranord, the court cxplained that where “testimonial” statements are at issuc, the
Confrantasion Ciause demands that such out-of-court hearsay statements be admitted a 1l only
if the declarant is unavailable and there has been o prior opportunity for cross-cxaminalion.
Under Crawford, testimony is typically a *solemn declaration or affimation made for the
purpose of esiablishing or proving some fact™ As 10 lestimonial stalements covered by the
Confrontation Clause, the Court in Cranford sated:

Various formulations of this core class of “testimonial” ststements cxist “ex parte in-
court testimony or ts functional cquivalent—that is, material such as afTdavits, custodial
examinations, prior testimony that the defendant was unable 10 cross-examine, or similar
pretrial statements that declarants would reasonably expect to be used prosccutorialy.”
“extrajudicial statements . . . contained in formalized testimonial materials, such a5 affi-
davits, depositions, prior estimany, or confessions.” . “statements that were made under
circumstances which would lead an objective witness reasonably to. believe that the.
Statement would be available for use at a later tial ..~

Conversely, nontestimoral stalements are ol subject to Confrontation Clause prolection or
analysis.

The Court subsequently clarified the meaning of “testimonial” in Melendez-Diaz v
Massachusetts and_ Bullcoming v. New Mexico. Melendez-Dia= involved the agmission of &
certificate stating that the testcd substances were cocaine. The analyst who performed the
analysis did not testfy. The Court found that the sdmission of the certificate without subjecting
the analyst 1o cross-examination was a violation of the defendant’s confrontation righis, The
Court first found that there was “Title doubt” that the certificate at ssve fell within the “*core
class of testimonial statements™ described in Cranford. The Court further held that the
certificates were “functionally identical to live, in-court testimony, doing ‘precisely what &
witness does on dircet examination,™ and that the citcumsiances surrounding the creation of the
certificate, a5 well as the express purpose for the cerificates as stated by law, left 5o doubt that
the centificaes were estimonial
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The Court further expanded its confrontation jurisprudence in Bullcoming. Bullcoming v. New
Mexico, __US.__, 1315, C1.2705, 180 L Ed. 2d 610 (201 1). In that casc,the lower court
admitied a blood alcohal confent report despitc the fact that the analyst who prepared the
report had been placed on unpaid leave and did not testify. Though the certifying analyst did
ot testiy, the State did present the testimony of another analyst who was familiar with the
Iaboratory’s testing procedures. The Courtin Bullcoming fist concluded that as in Melendez-
Diaz, the report in question was clearly testimonial. The Court then tume 1o the qucstion of
swhether the testimony of the second analyst was sufficient (o proteet the defendant’s con-
fromtation rights and concluded that it was not. The Courl reasoned that the “sumogate
testimony - - - could not convey what [the certifying analyst] knew or obscrved about the
events his cortification concerned - ... Nor could such surrogate testimony cxpose any lapses.
or lies on the certifying analyst’s part
This court has also recently opined on the ssue of tstimonial versus nontestimonial cvidence

In State . Brit, we recognized the valdity of our pre-Aelendes-Dia= olding thal » certificate

signed by the liccnscd supplier of a Salufion used in the maintenance and checking of breath

{esting devices was nol testimonal. In Brit, e noted that the same type of cetificate

was mol created in preparation for a rial and did not pertain to any particular pending
‘matte. Instead, i selated t0 the maintenance process and accurscy of the testing dovice to
ensure that the solution used to calibrate and test the bresth testing device was of the proper
conceatration, and the certificate would have been prepared regandless of whether o not it
would fater be used in a criminal procecding, The preparation of the certificalc Was oo
attenuated from the prosecution of charges against. [the defendant] to be considered
testimonil
Unlike the cerlificate in Brit, the nurse’s Centficate i this casc s clearly testimonial, To
beagin, it is, at its essence, an affidavit. It was admitted 10 prove the facts in it, namely that the
blood draw was performed in a medically aceeptable manner, including the averments s sct
forth above, In the words of the U, Supreme Court: this affidavit was “Runctionally identical to
five,in-court testimony, doing "preciscly whal a witness does on direct cxamination. ™
Moreover, this situation is caslly distinguishable fiom Brit, Here, the Cerificate was the
statemen of the nurse who actually performed Sorensen’s blood draw. This blood was then
tested, and those resulls were used against Sorensen {0 convit him of DUI. The Certificate itsell

was filled out t the request of law enforcement under authority of Neb. Rev. Stal § 60-6,202

(Reissuc 2010), which expressly provides thal either law enforcement or the defendant may

request such a cerificate when a blood dsaw is performed in connection with an arrest under

Neb, Rev. Stat. § 60-6,197 (Reissue 2010)—one of the charged violations in this case. Section

60-6.202(2) further provides that the certificate “shall be admissible in any proceeding as

evidence of the statements contained in the corificate.” Given this, unlike Brit, it cannol be sid.
hal this Certificate and il staicments were foo attenuated t0 be testimonial

‘We therefore conclude that the nurse’s Certificate was testimonial and that Sorensen's ight to
confronttion was violated when the State was not required (o callthe nurse as 4 witness a ral

Harmess Error and Double Jeoperdy.

(671 Our review does ot end with our conclusion that the county court emed. Error of a
constitutionsl magnitude ned not atomatcally require reversal if that error was a “trial” crror
snd not & “siructural” one, We have held that the improper adumission of evidence is a “wial”
ertor and subject to harmless exro review.
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(8] Harmless error review looks 1o the basis on which the trier of fact actually rested its.
verdict; the inguiry i not whether in a tial that aceurred without the error a guilty verdict surely
would have been rendered, but, rather, whether the sotual guilly verdict rendered in the
questioned trial was surely unatributable {0 the crror

‘We cannot find in this case that the jury's guilty verdiets were surely unartributable 1o the
ertor in admifing the nurse’s affidavit. The affidavit i this case opined that Sorensen's blood
draw was performed in 3 medically aceeptable manner and detailed the procedurcs followed by
the nurse in collecting that sample. But the averments in the affidavit were the only evidence in
the rosord as 1o the procedures required 1o be followed when collecting 3 blood specimen.
‘Without this affidavit, the evidence in this case was insuffcient o establish foundation for the
blood drav.

9] Having coneluded that reversible error has occurred, we must also detecmine whether the
totality of the cvidence admitied by the distict court was suffieient 1o sustain Soreasen’s
convietions. I it was ot, then the principles of double jeapardy will not allow a remand for a
new trial. See State ». Taylor, 282 Neb. 297, 503 N.W.2d 746 (2011). But the Double Jcopardy
Clause does not forbid 2 retral 50 lons as the sum of all the evidence admitted by  trial court,
whether erroncously o not, would have been sufficient (0 sustin  guilty verdict.

And we conelude that when the affidavit is considerel together wih the other evidence against
Sorensen, there was sufficient evidence 10 sustain Sorensen’s guily verdicts. We thercfore
Feverse the convietions and remand the cause for a new tial

CONCLUSION
The decision of the district court affimming Sarensen’ convictions is reversed, and the cause is
remanded for a new trial

Reversed and remanded for a new trial.
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