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On December 7, 1990, Dorothy McClung went shopping at the Delta Square Shopping Center.  After she completed her shopping, Joseph Harper, a fugitive from Chattanooga, abducted her at gunpoint.  Mrs. McClung was forced into her car and was later found dead by some hunters in a remote area of Arkansas.  Joseph Harper was eventually caught, confessing to kidnapping, raping, and murdering Mrs. Clung.  Roger McClung, the victim’s husband filed a lawsuit against Wal-Mart and the owner of the shopping center, Delta Square Limited Partnership.  Mr. McClung alleged that Wal-Mart and Delta Square were negligent in their duty to provide a safe environment.  The trial court ruled in favor of Wal-Mart and Delta Square Limited.  The Court of Appeals affirmed the decision of the trial court.  Mr. McClung appealed and the ruling was overturned.


The issue that was brought before the higher court is whether the defendants were negligent.  The plaintiff had to prove five things:

(1) There was a duty of care owed by the defendant to the plaintiff.

(2) The conduct fell below the applicable standard of care that amounts to breach of duty.

(3) An injury or loss.

(4) Defendant’s negligence was cause of the loss.

(5) Proximate, or legal, cause

The Trial Court and the Court of Appeals based their decision in this case on Cornpropst v. Sloan in which the Court held that shop owners do not owe customers a duty to protect them against criminal acts of third parties unless the owner knew or should have known the acts were occurring or about to occur.  The court felt it was unfair to punish the shop owner because no warning was given to the owner about a possible assault.


Justice White was of the opinion that there was little case law to guide the Cornpropst decision.  He said that based on analysis of decisions in other jurisdictions, we must abandon the observation in Cornpropst that “conditions in the area [of the defendant business] are irrelevant” in assessing the forseeability of a criminal act.  A duty is placed on business to take reasonable measures to protect their customers from foreseeable criminal acts.


The Plaintiff argued that because of past crimes, there was a sufficient degree of forseeability for the defendant to take reasonable precautions.  The Court agreed.   According to the Court, there was sufficient evidence such as the number of crimes, the nature of crimes, and the frequency of crimes for injury to the plaintiff’s wife to be reasonably foreseeable.  The Court found that the limitations that the Cornpropst case introduced were obsolete and ruled in favor of the plaintiff.


I do believe the defendants had a duty to protect the customers on their premises.  This case provided ample evidence that management was aware of the security problems in the area.  One manager even went on record as to say they would very rarely have sidewalk sales due to the crime in the area.  I agree with the judgment. The defendants were negligent in the failure to implement adequate security procedures on their property.

