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Criminal wrongs require guilty parties to pay a debt to society through a fine, impris-

onment, and/or community service. However, criminal wrongs have victims. A crime

can harm an individual, a company, or society. Those harms are known as civil wrongs

and entitle those who are harmed to recover damages. Torts are civil wrongs that pro-

vide a remedy for these victims. This chapter answers these questions: What types of

civil wrongs create a right of recovery for harm? What are the types and elements of

torts? What are the business costs and issues surrounding torts?

The desire for safety stands against every 
great and noble enterprise.

Tacitus

One does not seriously attack the expertise of a scientist 
using the undefined phrase “Butt-head.”

Judge Lourdes G. Baird

In dismissing the late Carl Sagan’s lawsuit against Apple Computer for its code name 
change from “Carl Sagan” to “Butt-Head Astronomer”
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In 1995, following a taped episode of The Jenny
Jones Show Jonathan Schmitz shot and killed
Scott Amedure. On the show, one on same-sex

crushes, Mr. Amedure revealed that he had a crush on Mr.
Schmitz.

Mr. Schmitz was convicted of murder, and Mr. Ame-
dure’s parents filed suit against Warner Brothers, the pro-
ducer of the show, for its “ambush” of Mr. Schmitz. They
alleged that because Mr. Schmitz was not told the subject
matter of the show he was “ambushed” during the taping
and that his humiliation resulted in the shooting death of
their son. Warner Brothers said that it could not anticipate
the criminal acts of others and had no duty to ensure the
safety of Mr. Amedure. Who is correct?

C O N S I D E R . . .
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WHAT IS A TORT? ROOTS OF LAW AND COMMERCE
Tort comes from the Latin term tortus, which means “crooked, dubious, twisted.”
Torts are civil wrongs, actions that are not straight but twisted. A tort is an interfer-
ence with someone or with someone’s property that results in injury to that person
or to that person’s property. For example, using someone else’s land is interference
with that person’s property rights and is the tort of trespass. If you held a concert on
someone else’s land and the concert crowds destroyed the property’s vegetation or
left litter that had to be removed, then you have committed the tort of trespass with
that damage. The law provides protection for us and our property through the law
of torts, which is a way to recover for the damages done to us.

Tort versus Crime
A tort is a private wrong. When a tort is committed, the party who was injured is
entitled to collect compensation for damages from the wrongdoer for the private
wrong. A crime, on the other hand, is a public wrong and requires the wrongdoer to
pay a debt to society through a fine or by going to prison. For example, the crime of
assault results in imprisonment, probation, and/or a fine. However, the victim
could bring suit against the charged assailant to recover damages, such as medical
bills, lost wages, and pain and suffering. The suit would be for the tort of assault.

Types of Torts
There are three types of tort liability: intentional torts, negligence, and strict tort
liability. Intentional torts are the harms that result when parties commit intentional
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368 Part 2    Business: Its Regulatory Environment

acts. For example, battery, or the striking of another person, is an intentional tort. A
person is injured because you chose to hit him or her. However, suppose that you
are stretching your arms in a crowd and you strike a man in the nose and hurt him.
You have not committed the tort of battery, but you may have committed the tort of
negligence. You did not intentionally strike the man as you might if you were hav-
ing an argument, but you were carelessly swinging your arms in a crowd of people.
These careless actions, or actions done without thinking through the consequences,
are torts and constitute negligence. Such accidental harms also impose liabilities on
the parties. The key difference between intentional torts and negligence is state of
mind. Under the intentional tort standard, the party intended to commit the act.
Under negligence, the party may have been careless or may not have thought care-
fully through his or her actions, but the actions were not done with the intent to
cause harm. Strict tort liability is a form of product liability and is discussed in
Chapter 11.

Torts are also classified as property torts and personal torts. The example of tres-
passing given earlier is a property tort because the injury is done to someone’s
property. The tort of defamation is an example of a personal tort because it involves
publishing untrue statements about a person, resulting in harm to that person. The
tort of negligence can involve injury to person or property. For example, if someone
runs a red light and bumps into your car, that driver has been careless and the tort
of negligence has occurred. If you are injured and your car is damaged, you have
experienced both personal and property damage. Regardless of the tort classifica-
tion, the remedy for the tort is recovery for the damage done to you or your property.

THE INTENTIONAL TORTS

Defamation
Defamation is an untrue statement made by one party to another about a third
party. It consists of either slander or libel; slander is oral or spoken defamation, and
libel is written (or, in some cases, broadcast) defamation. The elements for defama-
tion are:

1. A statement about a person’s reputation, honesty, or integrity that is untrue
2. Publication
3. A statement that is directed at a particular person
4. Damages
5. In some cases, proof of malice

Publication
For defamation to occur, the statement must be communicated to a third party. An
accountant who addresses a group of lawyers at a luncheon meeting and untruth-
fully states that another accounting firm has been involved in a securities fraud has
met the publication element. So has a supplier who notifies other suppliers that a
certain business is insolvent when it is not. Technically, the statement is published if
it is communicated to one other person. The more publication, however, the greater
the damages.

The Internet has provided a means for instant and international communication
of defamatory information. Posting information on the Internet that is false is
defamation if it harms another person or company. Internet messages do qualify as
publication, and their electronic form qualifies as libel.
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Statement about a Particular Person
The general statement “All accountants are frauds” is not sufficiently narrow to be
defamatory. The defamatory statement must either be about a particular person or
be narrow enough in scope to include only a small group of businesses. For
example, the statement “All the accountants in the Parkland office complex are dis-
honest” is specific enough to meet this element.

Damages
The person who is defamed must be able to establish damages, such as lost busi-
ness, lost profits, lost advertising, lost reputation, or some economic effect resulting
from the defamatory statements.

Malice
Malice is not an element of defamation in every case. Malice must be established in
those cases in which the defamation is about a public figure. Public figures are
those who place themselves voluntarily in the public eye, for example, elected offi-
cials, recording artists, actors, and sports figures. Notoriety is often not a function of
voluntary conduct. For example, witnesses in a case that has extensive media cov-
erage are not public figures simply because they are in the public eye. However,
should they then volunteer for exposure or capitalize on their fame as witnesses,
they do become public figures. An example of someone who was a witness and
then became a public figure by choice as part of a public relations boost to his career
is Kato Kaelin, the once resident at O. J. Simpson’s home who became a key witness
in Simpson’s trial for the murder of his ex-wife Nicole and her friend Ronald Gold-
man. An example of someone who was not a voluntary public figure is Richard
Jewell, the man who was accused by several news sources as being a suspect in the
blast that resulted in two deaths and hundreds of injuries at Olympic Park in At-
lanta during the 1996 Summer Olympics. Mr. Jewell settled a defamation case with
NBC without having to prove malice on its part because he was not a public figure,
only a person with notoriety.

Because the First Amendment provides protections for the media, those who are
public figures must prove, in addition to the other elements of defamation, that the

Pathologist Dr. Jonathan Oppenheimer anonymously posted a message on a Yahoo! Web
site accusing Dr. Sam Graham, the chairman of the Department of Urology at the Emory
University School of Medicine, of taking kickbacks. The message posted by “fbiinformant”
read, “Urocor decided to underbid the Emory Pathology Department for pathology ser-
vices and give Graham a cut of the money it got from doing pathology. This worked well
until the poor SOB got caught with his hand in the cookie jar. Poor guy had to resign his
prestigious position.”

None of the information in the posting was true. Dr. Graham had left his position to go
into private practice. Dr. Graham decided to file suit under the name “John Doe” so that he
could then subpoena Yahoo! to determine the identity of the person who posted the mes-
sage. Dr. Oppenheimer was not a Yahoo! subscriber, but Yahoo! was able to determine that
Dr. Oppenheimer had connected to Yahoo! through AOL. Dr. Graham’s lawyers were able
to pursue identity from there.

Is the statement Dr. Oppenheimer made libel? Did the lawyers and AOL act properly in
tracking down Dr. Oppenheimer’s identity? What do you learn about privacy and the In-
ternet from this case? [Graham v. Oppenheimer, 2000 WL 33381418 (E.D. Va. 2000).]

C O N S I D E R . . . 1 0 . 1
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statements were made or printed with knowledge that they were false or with reck-
less disregard for whether they were true or false. For example, a newspaper that
prints a story on the basis of an unconfirmed source who has been shown to be un-
reliable in the past would be acting with malice.

The Defenses to Defamation
There are certain times when defamatory statements are made or printed but the
tort of defamation is not established because there is a valid defense. A statement
may be damaging, but, if it is the truth, it is not defamation. For example, you could
publicly disclose that your boss took LSD during the late 1960s when he was in col-
lege. The remark might hurt your employer’s reputation, but, if it is the truth, it is
not the tort of defamation despite the harm it may do to him.

One of the current issues in defamation cases is whether the statements made
are protected when they are a columnist’s analysis of a situation. That is, courts are
trying to determine whether there is some protection for viewpoints when some-
one objects to the conclusions drawn rather than the statements of fact themselves.
There is often a fine line between statements of fact and expressions of opinion. In
business publications, those opinions can be devastating to companies and their
stock performance. In Wilkow v. Forbes, Inc. (Case 10.1), involving an opinion col-
umn on litigation in Forbes, the court must analyze what is false versus what is true
and what is analysis and opinion in order to determine whether a defamation suit
can proceed.

The basis for Richard Jewell’s suit against NBC were the following sentences from Tom
Brokaw: “Look, they probably got enough to arrest him. They probably have got enough to
try him.” Mr. Brokaw finished his on-air commentary by adding: “Everyone, please under-
stand absolutely he is only the focus of this investigation—he is not even a suspect yet.”

Decide whether Jewell was defamed by the remarks.

C O N S I D E R . . . 1 0 . 2

Facts
On October 5, 1998, Forbes magazine printed the fol-
lowing opinion piece in its biweekly magazine for the
business community.

Have the courts gone too far in protecting debtors against
creditors? In this case it sure looks like it.

Stiffing the creditor
By Brigid McMenamin
IT HAPPENS EVERY DAY: Business seeks refuge in

bankruptcy; owner and creditors make a deal—leaving
owner in charge.

Presumably the creditors are satisfied that they got the
best possible deal under the circumstances. But what if the
owner tries to shaft them by offering only pennies on the dol-
lar? These days, often as not, courts are siding with the bank-
rupt owners and forcing creditors to accept almost whatever
deal the bankrupt party offers them.

In short, many judges, ever more sympathetic to debtors,
are allowing unscrupulous business owners to rob creditors.

Unless a creditor is prepared to spend years battling it
out in court, he usually caves in. Forget the old rule that in
bankruptcy creditors enjoy “absolute priority” over debtors.

The U.S. Supreme Court will soon test the limits of this

CASE 10.1
Wilkow v. Forbes, Inc.

241 F.3d 552 (7th Cir. 2001)

“Pleading Poverty” May Not Be Enough 
for a Defamation Suit
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leniency. It has agreed to review a case in which the Bank of
America National Trust & Savings Association claims it
was stiffed by a real estate partnership led by Marc Wilkow of
M&J Wilkow, Ltd., a Chicago-based manager of strip malls
and offices.

The bank is asking the Court to nix a bankruptcy plan
under which it might receive as little as $55 million for its
$93 million lien against a Chicago office building. Under
Wilkow’s plan the bank must give up as much as 40% of its
claim while Wilkow and his partners get to keep the building.

A lot rides on an eventual Supreme Court decision.
That’s why eight outsiders have filed friend-of-the-court
briefs, including the American Bankers Association, the
American Council of Life Insurance, the American College of
Real Estate Lawyers, and the Solicitor General.

The whole mess started in 1987 when Bank of America
began lending 203 N. LaSalle Street Partnership $93 million
to build a sleek building in Chicago with a 15-floor, 547,000-
square-foot office space. The place was soon humming, 98%
leased to everything from Coopers & Lybrand to the Ameri-
can Civil Liberties Union.

But by the mid-1990s, rents were not keeping up with
costs. When the principal came due in January 1995, Wilkow
and his partners pleaded poverty. To keep the bank from fore-
closing, LaSalle Partnership filed for bankruptcy. Appraisals
of the property came in at less than $60 million. In theory the
bank was entitled to the entire amount. It suggested selling
the property to the highest bidder. Determined to keep the
building, LaSalle partners asked the bankruptcy court in-
stead to accept a plan under which the bank would likely re-
ceive a fraction of what it was owed while the partners would
keep the building. The bank, not the equity holder, would take
the hit.

Yet federal judge Paul Plunkett blessed LaSalle’s plan.
Bank of America will get as little as $55 million plus inter-
est—and even that in monthly payments over seven to ten
years.

What happened to the old “absolute priority rule”? To
get around that, the partners used a controversial “new
value” concept in which the owners agree to kick in fresh
capital in return for equity.

To validate the concept, the owners proposed to put in
$6.1 million in fresh capital, over five years.

Nice deal—for the debtor. The bank takes an up-to-$38
million haircut, and the owner throws in just $4.1 million in
present value.

In September 1997 the federal appeals court that heard
the case deferred to the lower court’s decision. So the bank pe-
titioned the Supreme Court to step in. On May 4 it agreed.

Bank of America’s argument has been boosted by a Feb-
ruary ruling from a federal appeals court in New York that
found in favor of the creditors in a similar situation. With
two such recent conflicting rulings and so much at stake, ar-
guments before the Supreme Court will be heard on Nov. 2.

Realizing the Court could rule against the partnership,

Wilkow says he is willing to sweeten his offer. “The time to
talk settlement is when there’s a cloud of uncertainty over
everyone’s head,” he explains.

The article was accompanied by a photograph of
the 203 North LaSalle Street building captioned
“Chicago’s 203 North LaSalle Street, Stiffing the bank
with court approval.”

The article ran in the magazine seven months prior
to the U.S. Supreme Court’s decision on the bank-
ruptcy priority rule, a decision that required 8,000
words to explain [In re 203 North LaSalle Street Limited
Partnership, 526 U.S. 450 (1999)].

Mr. Wilkow filed suit against Forbes, alleging that
the article was defamatory and had caused him signifi-
cant harm and damaged his reputation in the business
community. The district court dismissed the suit, and
Mr. Wilkow appealed.

JUDICIAL OPINION
EASTERBROOK, Circuit Judge
The majority opinion in the Supreme Court required
about 8,000 words to resolve the case—and without
reaching a final decision on the vitality of the new-
value exception (though the majority’s analysis hog-
tied the doctrine).

The majority opinion in this court (on the priority
rule prior to its appeal to the U.S. Supreme Court) ran
about 9,500 words, with 5,200 more in a dissent. A 670-
word article such as the one Forbes published could not
present either the facts of the case or the subtleties of
the law. What the article lacked in analysis, however, it
made up for with colorful verbs and adjectives. Taking
lenders’ side, Forbes complained that “many judges,
ever more sympathetic to debtors, are allowing un-
scrupulous business owners to rob creditors.” Accord-
ing to the article, a partnership led by Marc Wilkow
“stiffed” the bank, paying only $55 million on a $93
million loan while retaining ownership of the building.

Wilkow replied with this libel suit under the diver-
sity jurisdiction, contending that Forbes and Brigid
McMenamin, the article’s author, defamed him by as-
serting that he was in poverty (or, worse, “pleaded
poverty” when he was solvent) and had filched the
bank’s money. According to Wilkow, Forbes should at
least have informed its readers that the bank had lent
the money without recourse against the partners, so
that a downturn in the real estate market, rather than
legal machinations, was the principal source of the
bank’s loss.

The district court dismissed the complaint for fail-
ure to state a claim on which relief may be granted.
That was a misstep. A complaint is sufficient whenever

continued
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the plaintiff could prevail under facts consistent with
the complaint’s allegations, and defamation is a recog-
nized legal claim. The body of this complaint was not
self-defeating. Instead the district judge based her deci-
sion on the text of the article. But when “matters out-
side the pleading are presented to and not excluded by
the court, the motion shall be treated as one for sum-
mary judgment and disposed of as provided in Rule
56, and all parties shall be given reasonable opportu-
nity to present all material made pertinent to such a
motion by Rule 56.”

In the district court the parties wrangled about
choice of law. Forbes is based in New York, and
Wilkow’s business has its headquarters in Chicago.
The district judge split the difference, ruling that Illi-
nois law supplies the claim for relief but that New
York law supplies an absolute privilege for “the publi-
cation of a fair and true report of any judicial proceed-
ing.” According to the judge, McMenamin’s story is
privileged under New York law as a report of pro-
ceedings in 203 North LaSalle Street. The judge added,
for good measure, that the article is protected by the
first amendment because the forceful characteriza-
tions to which Wilkow objects are opinions rather
than facts. Forbes did not misstate any of the details
of the situation, and neither Illinois nor New York re-
quires a reporter to include all facts (such as the non-
recourse nature of the loan) that put the subject in the
best light.

We don’t think it necessary to consider either con-
stitutional limits on liability for defamation or privi-
leges under New York law, because this article is not
defamatory under Illinois law in the first place. In Illi-
nois, a “statement of fact is not shielded from an action
for defamation by being prefaced with the words ‘in
my opinion,’ but if it is plain that the speaker is ex-
pressing a subjective view, an interpretation, a theory,
conjecture, or surmise, rather than claiming to be in
possession of objectively verifiable facts, the statement
is not actionable.”

Characterizations such as “stiffing” and “rob” con-
vey McMenamin’s objection to the new-value excep-
tion. She expostulates against judicial willingness to
allow debtors to retain interests in exchange for new
value, not particularly against debtors’ seizing what-
ever opportunities the law allows. Nothing in the arti-
cle implies that Wilkow did (or even proposed)
anything illegal; Forbes informed the reader that the
district court and this court approved Wilkow’s pro-
posed plan of reorganization. Every detail in the article
(other than the quotation in the final paragraph) comes
from public documents; the article does not suggest
that McMenamin knows extra information implying
that Wilkow pulled the wool over judges’ eyes or en-
gaged in other misconduct. Colloquialisms such as

“pleaded poverty” do not imply that Wilkow was des-
titute and failing to pay his personal creditors, an alle-
gation that would have been defamatory. Read in
context, the phrase conveys the idea that the partner-
ship could not repay the loan out of rents received from
the building’s tenants. After all, inability to pay one’s
debts as they come due is an ordinary reason for bank-
ruptcy, and 203 North LaSalle Street Partnership did
file a petition in bankruptcy. Filing a bankruptcy peti-
tion is one way of “pleading poverty.”

Although the article drips with disapproval of
Wilkow’s (and the judges’) conduct, an author’s opin-
ion about business ethics isn’t defamatory under Illi-
nois law. Informing the reader about the nonrecourse
nature of the loan might have made Wilkow look bet-
ter, but it would not have drawn the article’s sting: that
the partners got to keep the property even though the
bank lost $38 million. The original deal’s fundamental
structure was that the partnership would repay the
loan from rental income, and that if revenue was insuf-
ficient the bank could choose to foreclose (cutting its
loss and reinvesting at the market rate elsewhere), to
renegotiate a new interest rate with the partners, or to
forebear in the hope that the market would improve
and the full debt could yet be paid. These options col-
lectively would be worth more than the market value
of the building on the date of default. Yet the partners
refused to honor these promises to the bank. They per-
suaded judges to eliminate the bank’s rights to fore-
close, to renegotiate, or to forebear and retain the full
security interest. The plan of reorganization stripped
down the security interest, prevented the bank from
foreclosing, and required it to finance the partnership’s
operations for the next decade, at a rate of interest
below what the bank would have charged in light of
the newly revealed riskiness of the loan. If the real es-
tate market fell further during that time, so that the
partnership could not repay even the reduced debt,
then the bank was going to lose still more money. The
present value of the promises made to the bank in the
plan of reorganization therefore was less than the ap-
praised value of the building. But the partners stood to
make a great deal of money if the market turned up
again (as it did), for they had shucked $38 million in se-
cured debt while retaining most appreciation in the
property’s value. Whether that was a sound use of
bankruptcy reorganization, independent of the plan’s
new-value aspects, is open to question.

A reporter is entitled to state her view that an ethi-
cal entrepreneur should have offered the lender a bet-
ter bargain, such as allowing the bank to foreclose and
take its $55 million with certainty, avoiding the addi-
tional risk that this plan fastened on the lender. Fore-
closure would have had serious consequences for the
partners, who would have lost about $20 million in re-
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Some speech is privileged; that is, there is a strong public interest in protecting
the speech regardless of whether it is true. For example, members of Congress enjoy
an absolute privilege when they are speaking on the floor of the Senate or House
because there is a strong public policy to encourage free debate of issues. The same
is true of judicial proceedings; in order to encourage people to come forward with
the truth, witnesses enjoy an absolute privilege when testifying about the matters at
hand. The media enjoy a qualified privilege, which is freedom to publish informa-
tion even though it may be inaccurate, so long as it is not published with malice or
with reckless disregard for whether the information published is true or false. Per-
haps one of the most famous libel cases addressing the defense of the media privi-
lege involved Carol Burnett and a story about her printed by the National Enquirer.
The case decision on this incident follows in Burnett v. National Enquirer (Case 10.2).

captured tax benefits. These potential losses created
room for negotiation. Armed with the new-value ex-
ception, however, the partners were able to retain the
tax benefits, sharing none with the bank in exchange
for its approval of a restructuring, while depriving the
bank of a security interest that would have been valu-
able when the market recovered. Although a reader
might arch an eyebrow at Wilkow’s strategy, an allega-
tion of greed is not defamatory; sedulous pursuit of
self-interest is the engine that propels a market econ-
omy. Capitalism certainly does not depend on sharp
practices, but neither is an allegation of sharp dealing
anything more than an uncharitable opinion. Illinois
does not attach damages to name-calling. Wilkow’s
current and potential partners would have read this ar-
ticle as an endorsement of Wilkow’s strategy; they
want to invest with a general partner who drives the
hardest possible bargain with lenders. By observing
that Wilkow used every opening the courts allowed,
Forbes may well have improved his standing with in-

vestors looking for real estate tax shelters (though
surely it did not help his standing with lenders). No
matter the net effect of the article, however, it was not
defamatory under Illinois law, so the judgment of the
district court is AFFIRMED.

CASE QUESTIONS
1. What type of article did Forbes publish, and why is

its nature important?

2. Is it defamation to express an opinion about the
ethics of a businessperson?

3. What is the difference between the law and ethics,
as this court discusses the question?

4. Does a writer have an obligation to disclose infor-
mation that makes the subject matter of the piece
look better than the writer did?

5. Is a writer expected to explain all the complexities
of an issue before expressing an opinion?

Facts
On March 2, 1976, the National Enquirer (appellant)
published in its weekly publication a “gossip column”
headlined “Carol Burnett and Henry K. in Row” that
included the following four-sentence item:

In a Washington restaurant, a boisterous Carol Burnett
had a loud argument with another diner, Henry Kissin-
ger. Then she traipsed around the place offering everyone
a bite of her dessert. But Carol really raised eyebrows

when she accidentally knocked a glass of wine over one
diner and started giggling instead of apologizing. The
guy wasn’t amused and “accidentally” spilled a glass of
water over Carol’s dress.

Ms. Burnett (respondent) filed suit against the
Enquirer alleging that the item was entirely false and
libelous after the Enquirer printed the following re-
traction:

CASE 10.2
Burnett v. National Enquirer, Inc.

144 Cal. App. 3d 991 (1983)

Only the Enquirer Didn’t Know for Sure: 
Carol Burnett, Henry Kissinger, and Defamation

continued
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An item in this column on March 2 erroneously reported
that Carol Burnett had an argument with Henry Kis-
singer at a Washington restaurant and became bois-
terous, disturbing other guests. We understand these
events did not occur and we are sorry for any embarrass-
ment our report may have caused Miss Burnett.

After a jury trial, Ms. Burnett was awarded $300,000
compensatory damages and $1,300,000 punitive dam-
ages. The trial court reduced the amounts to $50,000
compensatory and $750,000 punitive damages. The En-
quirer appealed.

JUDICIAL OPINION
ROTH, Presiding Justice
Prior to addressing the merits of appellant’s con-
tentions and in aid of our disposition, we set out the
following further facts pertaining to the publication
complained of. . . .

On the occasion giving rise to the gossip column
item hereinabove quoted, respondent, her husband
and three friends were having dinner at the Rive
Gauche restaurant in the Georgetown section of Wash-
ington, D.C. The date was January 29, 1976. Respon-
dent was in the area as a result of being invited to be a
performing guest at the White House. In the course of
the dinner, respondent had two or three glasses of
wine. She was not inebriated. She engaged in banter
with a young couple seated at a table next to hers, who
had just become engaged or were otherwise celebrat-
ing. When curiosity was expressed about respondent’s
dessert, apparently a chocolate souffle, respondent saw
to it the couple were provided with small amounts of it
on plates they had passed to her table for the purpose.
Perhaps from having witnessed the gesture, a family
behind respondent then offered to exchange some of
their baked alaska for a portion of the souffle, and they,
too, were similarly accommodated. As respondent was
later leaving the restaurant, she was introduced by a
friend to Henry Kissinger, who was dining at another
table, and after a brief conversation, respondent left
with her party.

There was no “row” with Mr. Kissinger, nor any ar-
gument between the two, and what conversation they
had was not loud or boisterous. Respondent never
“traipsed around the place offering everyone a bite of
her dessert,” nor was she otherwise boisterous, nor did
she spill wine on anyone, nor did anyone spill water on
her and there was no factual basis for the comment she
“. . . started giggling instead of apologizing.”

The impetus for what was printed about the dinner
was provided to the writer of the item, Brian Walker, by
Couri Hays, a freelance tipster paid by the National En-
quirer on an ad hoc basis for information supplied by

him which was ultimately published by it, who ad-
vised Walker he had been informed respondent had
taken her Grand Marnier souffle around the restaurant
in a boisterous or flamboyant manner and given bites
of it to various other people; that he had further but un-
verified information respondent had been involved in
the wine-water spilling incident; but that, according to
his sources, respondent was “specifically, emphati-
cally” not drunk. No mention was made by Hays of
anything involving respondent and Henry Kissinger.

Having received this report, Walker spoke with
Steve Tinney, whose name appears at the top of the
National Enquirer gossip column, expressing doubts
whether Hays could be trusted. Tinney voiced his ac-
cord with those doubts. Walker then asked Gregory
Lyon, a National Enquirer reporter, to verify what
Walker had been told by Hays. Lyon’s inquiry resulted
only in his verifying respondent had shared dessert
with other patrons and that she and Kissinger had car-
ried on a good-natured conversation at the restaurant.

In spite of the fact no one had told him respondent
and Henry Kissinger had engaged in an argument, that
the wine-water spilling story remained as totally un-
verified hearsay, that the dessert sharing incident was
only partially bolstered, and that respondent was not
under any view of the question inebriated, Walker
composed the quoted item and approved the “row”
headline.

The National Enquirer is a publication whose mast-
head claims the “Largest Circulation Of Any Paper in
America.” It is a member of the American Newspaper
Publishers Association. It subscribes to the Reuters
News Service. Its staff call themselves newspaper re-
porters.

By the same token the National Enquirer is desig-
nated as a magazine or periodical in eight mass media
directories and upon the request and written represen-
tation of its general manager in 1960 that “In view of
the feature content and general appearance [of the
publication], which differ markedly from those of a
newspaper . . .” its classification as a newspaper was
changed to that of magazine by the Audit Bureau of
Circulation. It does not subscribe to the Associated
Press or United Press International news services. Ac-
cording to a statement by its Senior Editor it is not a
newspaper and its content is based on a consistent for-
mula of “how to” stories, celebrity or medical or per-
sonal improvement stories, gossip items, and TV
column items, together with material from certain
other subjects. It provides little or no current coverage
of subjects such as politics, sports, or crime, does not at-
tribute content to wire services, and in general does not
make reference to time. Normal “lead time” for its sub-
ject matter is one to three weeks. Its owner allowed it
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did not generate stories “day to day as a daily news-
paper does.”

At appellant’s request, the trial court herein made
its determination after hearing and based on extensive
evidence that the National Enquirer was not a news-
paper for purposes of the application of Civil Code sec-
tion 48a.

Seen in this light, the essential question is not then
whether any publication is properly denominated a
magazine or by some other designation, but simply
whether it ought to be characterized as a newspaper
or not.

Having so decided, we are also satisfied to con-
clude without extensive recitation of the evidence that
the trial court consistently with the foregoing rationale
correctly determined the National Enquirer should not
be deemed a newspaper for the purposes of the instant
litigation.

Nearly twenty years ago, it was announced in New
York Times Co. v. Sullivan, 376 U.S. 254 (1964) that:

The constitutional guarantees [relating to protected
speech] require, we think, a federal rule that prohibits a
public official from recovering damages for a defamatory
falsehood relating to his official conduct unless he proves
that the statement was made with “actual malice”—that
is, with knowledge that it was false or with reckless dis-
regard of whether it was false or not.

[W]e are of the opinion the award to respondent of
$750,000 in order to punish and deter appellant was
not justified.

In so concluding, we are persuaded the evidence
fairly showed that while appellant’s representatives
knew that part of the publication complained of was
probably false and that the remainder of it in substance
might very well be, appellant was nevertheless deter-
mined to present to a vast national audience in printed
form statements which in their precise import and
clear implication were defamatory, thereby exposing
respondent to contempt, ridicule and obloquy, and

tending to injure her in her occupation. We are also sat-
isfied that even when it was thought necessary to alle-
viate the wrong resulting from the false statements it
had placed before the public, the retraction proffered
was evasive, incomplete and by any standard, legally
insufficient. In other words, we have no doubt the con-
duct of appellant respecting the libel was reprehensible
and was undertaken with the kind of improper motive
which supports the imposition of punitive damages.

Nevertheless, evidence on the point of appellant’s
wealth adequately established appellant’s net worth to
be some $2.6 million and its net income for the period
under consideration to be about $1.56 million, such
that the penalty award, even when substantially re-
duced by the trial court based on its conclusion the
jury’s compensatory verdict was “clearly excessive
and . . . not supported by substantial evidence,” con-
tinued to constitute about 35% of the former and nearly
half the latter.

The judgment is affirmed except that the punitive
damage award herein is vacated and the matter is re-
manded for a new trial on that issue only, provided
that if respondent shall, within 30 days from the date of
our remittitur, file with the clerk of this court and serve
upon appellant a written consent to a reduction of the
punitive damage award to the sum of $150,000, the
judgment will be modified to award respondent puni-
tive damages in that amount, and so as modified af-
firmed in its entirety. . . .

CASE QUESTIONS
1. Was malice established in the case? Why was it

necessary to establish malice?

2. Is the National Enquirer a newspaper for purposes
of the protection of the privilege?

3. Are the damages reduced? To what? Why?

4. Should tabloids like the National Enquirer enjoy the
protection of the privilege?

Benjamin Paul, a personal injury lawyer with the firm of Benjamin Paul & Associates, was
running for mayor of Philadelphia and was described by a city council member, Frank
Rizzo, as a “slip-and-fall-lawyer running for mayor.” Philadelphia Magazine, running a story
on the candidates in the mayoral race, reprinted the comment about Mr. Paul. Mr. Paul filed
suit against Philadelphia Magazine for libel. Mr. Paul said the term “slip-and-fall-lawyer” is
similar in meaning to “shyster.”

Does Mr. Paul have a case? Mr. Paul has handled some slip-and-fall cases, some on be-
half of local members of the Fraternal Order of Police.

C O N S I D E R . . . 1 0 . 3
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The National Enquirer published a supposed interview with actor Clint Eastwood. The
interview had never taken place, and Mr. Eastwood said the publication of such an inter-
view in a sensationalist newspaper made it seem as if he was “washed up as a movie star.”
Could Mr. Eastwood recover for the publication of the fake interview? What tort has oc-
curred, if any?

THINK: Recall the elements for defamation: a false statement that impugns the integrity of
a specific person.

APPLY: We don’t have the content of the interview, but it is false that the interview oc-
curred, and Mr. Eastwood argues that just the suggestion that he would be interviewed by
the National Enquirer harms his career.

ANSWER: Mr. Eastwood took the case to trial and won, precisely because there was no in-
terview and the content and even the suggestion of him granting an interview were false.

C O N S I D E R . . . 1 0 . 4

In the May 31, 2004, issue of The Weekly Standard, editor Fred Barnes wrote the following
commentary.

A FEW YEARS AGO Michael Moore, who’s now promoting an anti-President Bush movie
entitled Fahrenheit 9/11, announced he’d gotten the goods on me, indeed hung me out to
dry on my own words. It was in his first bestselling book, Stupid White Men. Moore wrote
he’d once been “forced” to listen to my comments on a TV chat show, The McLaughlin
Group. I had whined “on and on about the sorry state of American education,” Moore said,
and wound up by bellowing: “These kids don’t even know what The Iliad and The
Odyssey are!”

Moore’s interest was piqued, so the next day he said he called me. “Fred,” he quoted
himself as saying, “tell me what The Iliad and The Odyssey are.” I started “hemming and
hawing,” Moore wrote. And then I said, according to Moore: “Well, they’re . . . uh . . . you
know . . . uh . . . okay, fine, you got me—I don’t know what they’re about. Happy now?”
He’d smoked me out as a fraud, or maybe worse.

The only problem is none of this is true. It never happened. Moore is a liar. He made it
up. It’s a fabrication on two levels. One, I’ve never met Moore or even talked to him on the
phone. And, two, I read both The Iliad and The Odyssey in my first year at the University
of Virginia. Just for the record, I learned what they were about even before college. Like
everyone else my age, I got my classical education from the big screen. I saw the Iliad movie
called Helen of Troy and while I forget the name of the Odyssey film, I think it starred Kirk
Douglas as Odysseus.

So why didn’t I scream bloody murder when the book came out in 2001? I didn’t learn
about the phony anecdote until it was brought to my attention by Alan Wolfe, who was re-
viewing Moore’s book for the New Republic. He asked, by email, if the story were true. I
said no, not a word of it, and Wolfe quoted me as saying that. That was enough, I thought.
After all, who would take a shrill, lying lefty like Moore seriously?

Was Mr. Barnes defamed? Could he bring suit now?

C O N S I D E R . . . 1 0 . 5
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Contract Interference
The tort of contract interference or tortious interference with contracts or tortious
interference occurs when parties are not allowed the freedom to contract without
interference from third parties. The tort developed in England before the twentieth
century and still exists today.

While the elements of tortious interference are complex, a basic definition is that
the law affords a remedy when someone intentionally persuades another to break a
contract already in existence with a third party. Bryan A. Garner, the author of Tor-
tious Interference, offers the following examples: “Say you had a contract with Joe
Blow, and I for some reason tried to get you to break that contract. Or say that Pepsi
has an exclusive contract with a hotel chain to carry Pepsi products, and Coke tries
to get the hotel to carry Coke despite that contract. That’s tortious interference.”

One of the most famous cases involving the question of tortious interference
was that of Texaco, Inc. v. Pennzoil Co., 729 S.W.2d 768 (Tex. 1987). The board of direc-
tors of Getty Oil had agreed to sell a substantial portion of its oil to Pennzoil. While
Getty and Pennzoil were drafting their agreement, Texaco stepped in and made a
competing bid. The Getty board then accepted the Texaco offer. Pennzoil filed
suit against Texaco for tortious interference. The trial court awarded Pennzoil
$7.53 billion in actual damages and $3 billion in punitive damages. While the appel-
late court reduced the punitive damages by $2 billion, it did find that Texaco inter-
fered with the Pennzoil contract because its officers described their conduct as
“stop[ping] the train.”

A bout thirteen states currently have “veg-
gie libel” laws, statutes that permit suit
when someone defames a generic product

such as eggs, milk, or even broccoli. The laws
provide a remedy for generic defamation of a natural
food, thus not requiring a business to tie the defama-
tory remark directly to its particular product. Industry-
wide damages can thus be recovered.

The veggie libel laws gained national public attention
when Texas cattlemen filed an $11 million suit against
talk show host Oprah Winfrey for her remarks during
a show on mad cow disease. Following a presenta-
tion on the program by an anti-meat campaigner,
Howard Lyman, Ms. Winfrey said, “It has just
stopped me cold from eating another burger. I’m
stopped.” Using the Texas False Disparagement of
Perishable Food Products Act of 1995, the ranchers
and cattlemen alleged that the show presented a one-
sided and inaccurate view of the issue of mad cow
disease and caused a drop in sales of beef. Cattle
futures prices dropped 10 percent on the day follow-

ing the show, and beef prices went from 62 cents
per pound to 55 cents per pound.

Following the judge’s dismissal of many counts
in the suit, the case proceeded to trial on the basis

of a defamation claim, which the jury rejected. Ms.
Winfrey emerged from the courthouse and noted,
“The First Amendment isn’t just alive. It rocks.” The
constitutionality of the veggie libel laws under the
First Amendment has yet to be determined, but a
case involving defamation of eggs in Pennsylvania
is being taken up on appeal in order to obtain an
opinion on that legal issue. In the case, a consumer’s
group was sued after it reported that an egg producer
was washing and repackaging old eggs for sale.

Issues

1. How is vegetable defamation different from
defamation of a person?

2. Could Ms. Winfrey have balanced her show?

Oprah, Mad Cow Disease, and Veggie Libel Laws

B I O G R A P H Y
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False Imprisonment
False imprisonment is often referred to as “the shopkeeper’s tort” because it gener-
ally occurs as a result of a shoplifting accusation in a store. False imprisonment is
the detention of a person for any period of time (even a few minutes) against his
will. No physical harm need result; the imprisoned party can collect minimal dam-
ages simply for being imprisoned without consent. Because shopkeepers need the
opportunity to investigate matters when someone is suspected of shoplifting, the
tort of false imprisonment does carry the defense of the shopkeeper’s privilege.
This privilege allows a shopkeeper to detain a suspected shoplifter for a reasonable
period of time while the matter or incident is investigated. In most states, the shop-
keeper must have a reasonable basis for keeping the person; that is, the shopkeeper
must have reason to suspect the individual even if it turns out later that the individ-
ual has an explanation or did not do what the shopkeeper suspected.

F O R  T H E  M A N A G E R ’ S  D E S K

The CBS news show Sixty Minutes pulled from
a scheduled airing an interview with a former

tobacco executive in a news story about the industry,
when threats of both libel and tortious interference with
contract suits arose. The former executive of Brown &
Williamson, Jeffrey S. Wigand, agreed to have the inter-
view run only if CBS News would indemnify him
against the suits. Brown & Williamson lawyers notified
CBS News that Wigand had signed a confidentiality
agreement and that the company would sue CBS News
for interference with that contract if the interview were
run. Sixty Minutes ran a story on tobacco companies
without the interview. CBS correspondents Mike Wallace
and Morley Safer protested the decision of CBS News
executives. However, the Wall Street Journal ran a story
describing CBS News’s unusual arrangements with
Wigand, including the payment of a consulting fee of
$12,000 and the promise of full indemnification. Many

lawyers commented that the promises CBS made to
Wigand could be depicted as inducements for Wigand to
breach his contract agreement of confidentiality with
Brown & Williamson.

CBS eventually ran the story and interview with Mr.
Wigand. The story of Mr. Wigand, CBS, and Brown &
Williamson was made into a movie, based on the jour-
nalistic exposé of the events. The movie, The Insider,
featured Russell Crowe as Mr. Wigand, and the role
earned him an Academy Award nomination. The movie
earned protests from many at CBS, particularly Mike
Wallace, as an inaccurate depiction of his conduct. Mr.
Wallace’s producer, Lowell Bergman, left CBS and Sixty
Minutes after the Wigand story ran. He now teaches
journalism at the University of California at Berkeley
and, on occasion, works as a producer for PBS’s 
Frontline.

Re: A New Twist on the Tort of Interference

On November 16, 1986, Joseph Canto Jr., then eleven years old, and Samantha Canto, then
sixteen, went shopping at the Ivey department store in Gainesville, Florida. After entering
the store, they stopped at a display table to look at metallic chain-link belts. A videotape
taken by a security camera shows the children stopping at the display table, handling the
items, and exchanging conversation while looking around. The video also shows Saman-
tha handing something to Joseph, which he placed in his pocket. Jo Ann Williams stopped
the children as they were leaving the store and told them she had reason to believe that
they had stolen something and to follow her to the security office. The sheriff’s report dis-
closes that Ms. Williams called the sheriff’s office soon thereafter but that an officer did not
arrive for another hour. Another employee, managing agent Kirsten Aalto, arrived at the
security office and aided Ms. Williams. The children were released by the officer about two
hours after they were initially detained by Ms. Williams. No merchandise was found on the
children.

C O N S I D E R . . . 1 0 . 6
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Intentional Infliction of Emotional Distress
This tort imposes liability for conduct that goes beyond all bounds of decency and
results in emotional distress in the harmed individual. One of the difficulties with
this tort is that the only damage the plaintiff is required to prove is that of emotional
distress. Although “pain and suffering” damages have been awarded for some time
in negligence actions in which the plaintiff recovers damages for physical and prop-
erty injuries, the awarding of damages for mental distress alone is a relatively new
phenomenon. However, the tort of intentional infliction of emotional distress has
been used quite often by debtors who are harassed by creditors and collection agen-
cies in their attempts to collect funds.

Joseph and Samantha said they were questioned in an intimidating manner, were not
allowed to use the bathroom or call their parents, and were called “delinquents” and
“shoplifters.”

Through their parents, Joseph and Samantha filed suit for damages incurred for their
psychological counseling and treatment and for punitive damages. Should they recover?
Consider the applicable Florida statutes. Section 812.015(5), Florida Statutes (1989), provides:

A merchant, merchant’s employee, or farmer who takes a person into custody, as provided in
subsection (3) . . . shall not be criminally or civilly liable for false arrest or false imprison-
ment when the merchant, merchant’s employee, or farmer has probable cause to believe that
the person committed retail theft or farm theft.

Subsection (3)(a) provides:

A law enforcement officer, a merchant, a merchant’s employee, or a farmer who has probable
cause to believe that retail or farm theft has been committed by a person and that he can re-
cover the property by taking the person into custody may, for the purpose of attempting to
effect such recovery or for prosecution, take the person into custody and detain him in a rea-
sonable manner for a reasonable length of time. . . . In the event the merchant, merchant’s
employee, or farmer takes the person into custody, a law enforcement officer shall be called to
the scene immediately after the person has been taken into custody.

[Canto v. J. B. Ivey & Co., 595 So. 2d 1025 (Fla. 1992).]

Apply the same Florida Statutes mentioned in Consider 10.6 to the following facts.
Lyndon Silva was stopped by Kevin Rivera, an off-duty Houston police officer working

as a security officer for Dillard’s Department store. Mr. Silva was leaving Dillard’s at the
time. However, before questioning him, Mr. Rivera placed Mr. Silva on the floor, hand-
cuffed him, and then dumped three shirts from his bag onto the floor. He had no receipts in
the bag, but Mr. Silva asked Mr. Rivera to check his car for the receipts because he was re-
turning the shirts. Mr. Rivera refused. Mr. Rivera then took Mr. Silva to the offices upstairs
and detained him while they waited for the police. Mr. Silva was again placed on the floor
while Mr. Rivera switched his handcuffs for those of the police. Mr. Silva was later able to
produce a receipt.

Is Dillard’s protected by the shopkeeper’s privilege? [Dillard Department Stores, Inc. v.
Silva, 106 S.W.3d 789 (Tex. App. 2003).]

C O N S I D E R . . . 1 0 . 7
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Invasion of Privacy
The intentional tort of invasion of privacy is actually three different torts: (1) intrusion
into the plaintiff’s private affairs; (2) public disclosure of private facts; and (3) ap-
propriation of another’s name, likeness, or image for commercial advantage. The
appropriation tort is discussed subsequently, under competition torts. The two

other components of the privacy tort represent rights to be left alone and not to
have personal matters publicly disclosed. Intrusion simply requires proof that
the defendant was present when the plaintiff was doing something normally
considered private.

One of the most famous invasion of privacy cases was Galella v. Onassis, 353
F. Supp. 196 (S.D.N.Y. 1972). In the case, the late Mrs. Jacqueline Kennedy Onas-
sis brought suit against Ron Galella, a photo journalist, for invasion of her pri-
vacy. As a result of the case, Mr. Galella was ordered to remain at least 50 yards
from Mrs. Onassis and 100 yards from her children.

The issue of privacy has become more of a statutory one because of evolv-
ing technologies such as e-mail and Internet access. The computer provides ef-
ficient means for storing information, but that stored information also carries
ease of access. One of the many privacy protections put into place by statute is
that under the Health Insurance Portability and Accountability Act of 1996
(HIPAA; 42 U.S.C. 1320d-1320d-8). Under HIPAA, health plans, health care
clearinghouses, and health care providers who transmit in electronic form any
health information that is related to medical care or condition are required to
comply with the privacy requirements. Basically, those who use computers and
are in the health care field are subject to HIPAA. The Department of Health and
Human Services was directed to develop the enforcement processes for the pri-
vacy rules, and the final interim version of the rules was passed in April 2003.
HIPAA has both civil and criminal penalties for violations. The criminal penal-
ties include fines of up to $250,000 and up to ten years in prison. Those subject
to HIPAA are now implementing the protections.

HIPAA requires the following:

• Patients must give permission before doctors can disclose patient informa-
tion and data to employers, marketers, and life insurance companies.

• Patients have the right to examine their patient, medical, and health records
and use a correction request process similar to that of the Fair Credit Report-
ing Act.

• Patients have the right to request restrictions on disclosures.

Here are some examples of changes in medical practice that will result from
HIPAA.

• Doctors cannot use postcards to remind patients about the need for a
checkup; the reminder must be in an envelope for privacy.

• If patients request, doctors cannot call them at work, or patients can request
that doctors call them only at work. (This provision was included in order to
help victims of domestic violence.)

• Patients can put restrictions on hospitals for discussing their treatment and
condition, including restrictions on answering media questions.

• Patients can request a federal investigation when they file a complaint alleg-
ing a violation of their privacy under HIPAA.

BUSINES S PLANNING TIP

Preventing Shrinkage

• Carson Pirie Scott apprehended 5,000

shoplifters last year at its fifty-seven stores.

• Inventory shrinkage (shoplifting, internal

theft, and inventory errors) now constitutes

2.7 percent of sales.

• Nineteen percent of all shoplifting arrests are

made during the month of December.

• Suspicious things security guards watch:

1. Baby strollers

2. Cars waiting right outside store exits

3. Shopping bags (when lined with aluminum

foil, detector systems fail)

4. Long time periods spent in jewelry areas

• Forty-three states now permit storeowners to

collect civil fines from shoplifters. The fines

range from the value of the stolen items up to

$5,000 in addition to the value.

There are seven keys to invoking the shop-

keeper’s privilege.

1. Stop shoppers discreetly.

2. Don’t use physical force unless it is in re-

sponse to the shopper’s physical force.

3. Don’t question shoppers publicly or make

accusations within earshot of others.

4. Call the police quickly to allow them to take

over.

5. If you detain shoppers, be certain the physical

conditions are appropriate.

6. Don’t detain shoppers except for their de-

tention for the police and questioning that

resolves the matter.

7. Be especially careful in detaining minors;

allow them to call their parents or guardians.

BUSINES S PLANNING TIP

W
For information on electronic

privacy, see the Electronic
Privacy Information Center:

http://www.epic.org
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HIPAA has resulted in the complex paperwork we sign when we receive med-
ical care that discloses our rights to access our records. It also led to the marked
lines at pharmacies behind which we must stand so that we cannot overhear the
pharmacy worker’s discussions with other customers.

HIPAA has made privacy front and center and introduced some new complex-
ity. One patient services director explained HIPAA’s impact as follows: “In the old
days, a social workers could pick up the phone and ask Meals on Wheels to deliver
lunch to Mrs. Jones five days a week. Under the federal rules, we’ll now have to get
a release from Mrs. Jones so we can tell Meals on Wheels that, as a diabetic with car-
diac problems, she has special dietary needs.”1

W
Find out more about HIPAA
at the Department of Health

and Human Services:
http://www.hhs.gov/

ocr/hipaa/ 
and

http://www.cms.gov/
hipaa/hipaa2

You are a volunteer for Meals on Wheels. As a dedi-
cated driver, you know your route and the people you
serve very well. You have been warned by your super-
visor not to talk about the people you serve, their
health, or their diagnoses. The supervisor has ex-
plained their rights under HIPAA to you. One of the
people you serve is an elderly gentleman who is suffer-
ing from incurable cancer. About twenty years ago, he

had a falling out with his daughter, but she has been
watching his home, trying to work up the nerve to go
and talk with him. After watching you make three de-
liveries to her father, she approaches you and asks for
information. “Is my father ill? What’s wrong with him?
Could you just give me some information?” What
would you do? Think of ways that you might help
without violating the law or breaching his privacy.

MAKING ETHICS PERSONAL

HIPAA on Wheels

C H E C K  T H E  W E B@update�

�

Check the book’s Web site for updates on HIPAA and other privacy issues.

COMPETITION TORTS

Appropriation
The appropriation of someone’s name, likeness, or voice for commercial advantage
without his or her permission constitutes the tort of unauthorized appropriation.
For example, if a gas station used your picture in its window to show you as a satis-
fied customer, you might not be harmed greatly but your privacy is invaded be-
cause you have the right to decide when, how, and where your name, face, image,
or voice will be used. The fact that you do use the gas station and are a satisfied cus-
tomer is not the issue in appropriation—it is the use without your permission that
constitutes the tort. Midler v. Ford Motor Co., (Case 10.3) addresses the unauthorized
appropriation of a singer’s voice.

W
For information on privacy
rights, see the Privacy Rights

Clearinghouse:
http://www.privacyrights.org
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CASE 10.3
Midler v. Ford Motor Co.
849 F.2d 460 (9th Cir. 1988)

Ford to Bette, “Do You Wanna Dance?”; 
Bette to Ford, “Not Really!”

Facts
In 1985, Ford Motor Company and its advertising
agency, Young & Rubicam, Inc., advertised the Ford
Lincoln Mercury with a series of nineteen 30- or 60-
second television commercials in its “The Yuppie Cam-
paign.” The aim was to make an emotional connection
with Yuppies, bringing back memories of when they
were in college. The agency tried to get the “original
people,” that is, the singers who had popularized the
songs, to sing them. When those efforts failed, the
agency decided to go with “sound-alikes.”

When Young & Rubicam was preparing the Yup-
pie Campaign, it presented the commercial to its client
by playing an edited version of Bette Midler (plaintiff/
appellant) singing “Do You Want to Dance?” taken
from the 1973 Midler album, The Divine Miss M.

After Ford accepted the idea and the commercial,
Young & Rubicam contacted Ms. Midler’s manager,
Jerry Edelstein. The conversation went as follows:
“Hello, I am Craig Hazen from Young & Rubicam. I am
calling you to find out if Bette Midler would be inter-
ested in doing . . . ?” Mr. Edelstein: “Is it a commer-
cial?” “Yes.” “We are not interested.”

Undeterred, Young & Rubicam sought out Ula
Hedwig, who had been one of the “Harlettes,” backup
singers for Midler for ten years. Ms. Hedwig was told
by Young & Rubicam that “they wanted someone who
could sound like Bette Midler’s recording of [‘Do You
Want to Dance?’].” She was asked to make a demo
tape. She made an a cappella demo and got the job. At
the direction of Young & Rubicam, Ms. Hedwig made a
record for the commercial. She first had to listen to Ms.
Midler’s recording of it and was then told to “sound as
much as possible like the Bette Midler record.”

After the commercial aired, Ms. Midler was told by
a number of people that it sounded exactly like her. Ms.
Hedwig was told by friends that they thought it was
Ms. Midler.

Ms. Midler, a nationally known actress and singer,
won a Grammy in 1973 as Best New Artist of the Year.
She has had both gold and platinum records. She was
nominated in 1979 for an Academy Award for Best Fe-
male Actress in The Rose, in which she portrayed a pop
singer. Newsweek described her as an “outrageously
original singer/comedienne.” Time hailed her as “a
legend” and “the most dynamic and poignant singer-
actress of her time.”

Ms. Midler filed suit against Ford and Young & Ru-
bicam for appropriation. Young & Rubicam had a li-
cense from the song’s copyright holder to use it.
Neither the name nor the picture of Ms. Midler was
used in the commercial. The district court entered
judgment for Ford and Young & Rubicam, and Ms. Mi-
dler appealed.

JUDICIAL OPINION
NOONAN, Circuit Judge
At issue in this case is only the protection of Midler’s
voice. The district court described the defendant’s con-
duct as that “of the average thief.” They decided, “If
we can’t buy it, we’ll take it.” The court nonetheless be-
lieved there was no legal principle preventing imita-
tion of Midler’s voice and so gave summary judgment
for the defendants.

The First Amendment protects much of what the
media do in the reproduction of likenesses or sounds.
A primary value is freedom of speech and press. The
purpose of the media’s use of a person’s identity is cen-
tral. If the purpose is “informative or cultural” the use
is immune; “if it serves no such function but merely ex-
ploits the individual portrayed, immunity will not be
granted.” It is in the context of these First Amendment
and federal copyright distinctions that we address the
present appeal.

Nancy Sinatra once sued Goodyear Tire and Rub-
ber Company on the basis of an advertising campaign
by Young & Rubicam featuring “These Boots Are Made
for Walkin’,” a song closely identified with her; the fe-
male singers of the commercial were alleged to have
imitated her voice and style and to have dressed and
looked like her. The basis of Nancy Sinatra’s complaint
was unfair competition; she claimed that the song and
the arrangement had acquired “a secondary meaning”
which, under California law, was protectible. This
court noted that the defendants “had paid a very sub-
stantial sum to the copyright proprietor to obtain the
license for the use of the song and all of its arrange-
ments.” To give Sinatra damages for their use of the
song would clash with federal copyright law. Sum-
mary judgment for the defendants was affirmed. If Mi-
dler were claiming a secondary meaning to “Do You
Want to Dance” or seeking to prevent the defendants
from using that song, she would fail like Sinatra. But
that is not this case. Midler does not seek damages for
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NEGLIGENCE
The tort of negligence is one that applies in a variety of circumstances, but it is al-
ways used when the conduct of one party did not live up to a certain minimal stan-
dard of care we are all expected to use in driving, in our work, and in the care of our
property. Negligence imposes liability on us when we are careless. The elements of
and defenses to negligence are covered next.

Element One: The Duty
Each of us has the duty to act like an ordinary and reasonably prudent person in
all circumstances. We do not always live up to the standard of the ordinary and rea-
sonably prudent person; when we do not, we are negligent. The standard of the or-
dinary and reasonably prudent person is not always what everyone else does or
what the law provides. For example, suppose you are driving on a curvy highway
late at night and it is raining quite heavily. The posted speed limit is 45 mph. How-
ever, the ordinary and reasonably prudent person will not drive 45 mph because
the road and the weather conditions dictate that slower driving is more appropri-
ate. The level of care imposed on us by the ordinary and reasonably prudent person
standard is one that requires an examination of all conditions and circumstances
surrounding an event that leads to an injury. Many negligence cases struggle with
the difficult task of determining whether a duty exists.

Duties, for purposes of negligence actions, can arise because of an underlying
statute. Every traffic law carries a criminal penalty (fine and/or imprisonment) for
violations of it. However, that law imposes a duty of obedience. A violation of that
law is also a breach of duty for purposes of a civil or negligence action. When you

Ford’s use of “Do You Want to Dance,” and thus her
claim is not preempted by federal copyright law. What
is put forward as protectible here is more personal than
any work of authorship.

Bert Lahr once sued Adell Chemical Co. for selling
Lestoil by means of a commercial in which an imitation
of Lahr’s voice accompanied a cartoon of a duck. Lahr
alleged that his style of vocal delivery was distinctive
in pitch, accent, inflection, and sounds. The First Cir-
cuit held that Lahr had stated a cause of action for
unfair competition, that it could be found “that defen-
dant’s conduct saturated plaintiff’s audience, curtail-
ing his market.” That case is more like this one.

A voice is as distinctive and personal as a face. The
human voice is one of the most palpable ways identity
is manifested. We are all aware that a friend is at once
known by a few words on the phone. At a philosophi-
cal level it has been observed that with the sound of a
voice, “the other stands before me.” A fortiori, these ob-
servations hold true of singing, especially singing by a
singer of renown. The singer manifests herself in the
song. To impersonate her voice is to pirate her identity.

We need not and do not go so far as to hold that
every imitation of a voice to advertise merchandise is
actionable. We hold only that when a distinctive voice

of a professional singer that is widely known is deliber-
ately imitated in order to sell a product, the sellers have
appropriated what is not theirs and have committed a
tort in California. Midler has made a showing, suffi-
cient to defeat summary judgment, that the defendants
here for their own profit in selling their products did
appropriate part of her identity.

CASE QUESTIONS
1. In what context was Ms. Midler’s voice sought?

2. Did Ms. Midler agree to allow her voice to be used?

3. Was there some confusion about who was singing
in the commercial?

4. What is the difference between this case and the
Nancy Sinatra case?

5. What is the difference between this case and the
Bert Lahr case?

6. Was the use of Ms. Midler’s voice unfair competi-
tion?

7. Was the use of Ms. Midler’s voice appropriation?

Aftermath: Ms. Midler’s case was tried, and she recov-
ered $400,000 from the defendants in October 1989.
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run a red light, you have not only committed a crime; you have also breached a
duty and are liable for injuries and damages resulting from that breach.

Professionals such as doctors, lawyers, and dentists have the duty of practicing
their professions at the level of a reasonable professional. Failure to do so is a breach
of duty and a basis for malpractice (negligence by professionals) lawsuits.

Landowners owe duties to people who enter their property. For example, the
duty to trespassers, such as thieves, is not to intentionally injure them. Placing man
traps would be a breach of this duty.

Randi W. v. Muroc Joint Unified School District (Case 10.4) involves one of the
newer issues in whether a duty exists.

CASE 10.4
Randi W. v. Muroc Joint Unified School District

929 P.2d 582 (Cal. 1997)

The Glowing Letter of Recommendation That Forgot
to Mention Sexual Misconduct with Minors

Facts
Randi W. (plaintiff) is a thirteen-year-old minor who
attended the Livingston Middle School where Robert
Gadams served as vice principal. On February 1, 1992,
while Randi was in Mr. Gadam’s office, Mr. Gadams
molested and sexually touched Randi.

Mr. Gadams had previously been employed at the
Mendota Unified School District (from 1985 to 1988).
During his time of employment there, Mr. Gadams had
been investigated and reprimanded for improper con-
duct with female junior high students, including giving
them back massages, making sexual remarks to them,
and being involved in “sexual situations” with them.

Gilbert Rossette, an official with Mendota, pro-
vided a letter of recommendation for Mr. Gadams in
May 1990. The letter was part of Mr. Gadams’s place-
ment file at Fresno Pacific College, where he had re-
ceived his teaching credentials. The recommendation
was extensive and referred to Mr. Gadams’s “genuine
concern” for students, his “outstanding rapport” with
everyone, and concluded, “I wouldn’t hesitate to rec-
ommend Mr. Gadams for any position.”

Mr. Gadams had also previously been employed at
the Tranquility High School District and Golden Plains
Unified District (1987–1990). Richard Cole, an adminis-
trator at Golden Plains, also provided a letter of recom-
mendation for the Fresno placement file that listed Mr.
Gadams’s “favorable” qualities and concluded that
he “would recommend him for almost any administra-
tive position he wishes to pursue.” Mr. Cole knew, at
the time he provided the recommendation, that Mr.
Gadams had been the subject of various parents’ com-
plaints, including that he “led a panty raid, made sexual
overtures to students, sexual remarks to students.” Mr.

Cole also knew that Mr. Gadams had resigned under
pressure because of these sexual misconduct charges.

Mr. Gadams’s last place of employment (1990–
1991) before Livingston was Muroc Unified School Dis-
trict, where disciplinary actions were taken against
him for sexual harassment. When allegations of “sex-
ual touching” of female students were made, Mr.
Gadams was forced to resign from Muroc. Nonethe-
less, Gary Rice and David Malcolm, officials at Muroc,
provided a letter of recommendation for Mr. Gadams
that described him as “an upbeat, enthusiastic admin-
istrator who relates well to the students,” and who was
responsible “in large part,” for making Boron Junior
High School (located in Muroc) “a safe, orderly and
clean environment for students and staff.” The letter
concluded that they recommended Mr. Gadams “for
an assistant principalship or equivalent position with-
out reservation.”

All of the letters provided by previous administra-
tors of Mr. Gadams were sent in on forms that included
a disclosure that the information provided “will be sent
to prospective employers.”

Through her guardian, Randi W. filed suit against
the districts, alleging that her injuries from Mr.
Gadams’s sexual touching were proximately caused by
their failure to provide full and accurate information
about Mr. Gadams to the placement service. The trial
court dismissed the case, and the Court of Appeals re-
versed. The districts appealed.

JUDICIAL OPINION
CHIN, Associate Justice
In finding plaintiff’s complaint stated a cause of action
against defendants for fraud and negligent misrepre-
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sentation, the Court of Appeal majority relied prima-
rily on sections 310 and 311 of the Restatement Second
of Torts. Section 310 involves intentional conduct and
provides that “[a]n actor who makes a misrepresentation
is subject to liability to another for physical harm which
results from an act done by the other or a third person in
reliance upon the truth of the representation, if the
actor (a) intends his statement to induce or should real-
ize that it is likely to induce action by the other, or a
third person, which involves an unreasonable risk of
physical harm to the other, and (b) knows (i) that the
statement is false, or (ii) that he has not the knowledge
which he professes.” [Italics added.]

Section 311 of the Restatement Second of Torts, in-
volving negligent conduct, provides that: “(1) One who
negligently gives false information to another is subject
to liability for physical harm caused by action taken by
the other in reasonable reliance upon such information,
where such harm results (a) to the other, or (b) to such
third persons as the actor should expect to be put in peril by
the action taken. (2) Such negligence may consist of a
failure to exercise reasonable care (a) in ascertaining
the accuracy of the information, or (b) in the manner in
which it is communicated.” [Italics added.]

Although ordinarily a duty of care analysis is un-
necessary in determining liability for intentional mis-
representation or fraud, here we consider liability to a
third person injured as a result of the alleged fraud, an
extension of ordinary tort liability based on fraud. Ac-
cordingly, in deciding whether to adopt the two Re-
statement provisions in the circumstances of this case,
we consider whether plaintiff has sufficiently pleaded
that defendants owed her a duty of care, that they
breached that duty by making misrepresentations or giv-
ing false information, and that Livingston’s reasonable re-
liance on their statements proximately caused plaintiff’s
injury.

Did defendants owe plaintiff a duty of care? In de-
fendants’ view, absent some special relationship be-
tween the parties, or some specific and known threat of
harm to plaintiff, defendants had no duty of care to-
ward her, and no obligation to disclose in their letters
any facts regarding the charges against Gadams.

Plaintiff does not argue that a special relationship
existed between defendants and her or Gadams.
[U]nder section 311 of the Restatement Second of Torts,
a parole officer had a duty to exercise reasonable care
in giving the victim information regarding the parolee
who ultimately killed her. [A]lthough the parole officer
had no duty to volunteer information regarding the re-
leased criminals he supervised, “. . . the absence of a
duty to speak does not entitle one to speak falsely.”
[T]he parole officer, “having chosen to communicate
information about [the parolee] to [the victim], had a
duty to use reasonable care in doing so,” and that the

officer either knew or should have known that the vic-
tim’s safety might depend on the accuracy of the infor-
mation imparted.

[N]o California case has yet held that one who in-
tentionally or negligently provides false information to
another owes a duty of care to a third person who did
not receive the information and who has no special re-
lationship with the provider. Accordingly, the issue be-
fore us is one of first impression, and we apply the
general analytical principles used to determine the ex-
istence of duty in particular cases.

In this state, the general rule is that all persons have
a duty to use ordinary care to prevent others from
being injured as the result of their conduct.

The major [considerations] are the foreseeability of
harm to the plaintiff, the degree of certainty that the
plaintiff suffered injury, the closeness of the connection
between the defendant’s conduct and the injury suffered,
the moral blame attached to the defendant’s conduct, the
policy of preventing future harm, the extent of the bur-
den to the defendant and consequences to the commu-
nity of imposing a duty to exercise care with resulting
liability for breach, and the availability, cost, and preva-
lence of insurance for the risk involved.

The foreseeability of a particular kind of harm plays
a very significant role in this calculus, but a court’s
task—in determining ‘duty’—is not to decide whether a
particular plaintiff’s injury was reasonably foreseeable
in light of a particular defendant’s conduct, but rather to
evaluate more generally whether the category of negli-
gent conduct at issue is sufficiently likely to result in the
kind of harm experienced that liability may appropri-
ately be imposed on the negligent party.

Applying these factors here, we first examine
whether plaintiff’s injuries were a foreseeable result of
defendants’ representations regarding Gadams’s quali-
fications and character, coupled with their failure to
disclose to the Fresno Pacific College placement of-
fice information regarding charges or complaints of
Gadams’s sexual misconduct. Could defendants rea-
sonably have foreseen that the representations and
omissions in their reference letters would result in
physical injury to someone? Although the chain of cau-
sation leading from defendants’ statements and omis-
sions to Gadams’s alleged assault on plaintiff is
somewhat attenuated, we think the assault was reason-
ably foreseeable. Based on the facts alleged in the com-
plaint, defendants could foresee that Livingston’s
officers would read and rely on defendants’ letters in
deciding to hire Gadams. Likewise, defendants could
foresee that, had they not unqualifiedly recommended
Gadams, Livingston would not have hired him. And,

continued
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finally, defendants could foresee that Gadams, after
being hired by Livingston, might molest or injure a
Livingston student such as plaintiff. We must assume,
for purposes of demurrer, that plaintiff was indeed in-
jured in the manner she alleges, and that a causal connec-
tion exists between defendants’ conduct and the injury
suffered. As plaintiff’s complaint alleges, her injury was
a “direct and proximate result” of defendants’ fraud
and misrepresentations.

Whether defendants were guilty of any moral blame
would depend on the proof adduced at trial, although
it is certainly arguable that their unreserved recom-
mendations of Gadams, together with their failure to
disclose facts reasonably necessary to avoid or mini-
mize the risk of further child molestations or abuse,
could be characterized as morally blameworthy.

As for public policy, the law certainly recognizes a
policy of preventing future harm of the kind alleged here.
One of society’s highest priorities is to protect children
from sexual or physical abuse.

Defendants urge that competing social or economic
policies may disfavor the imposition of liability for mis-
representation or nondisclosure in employment refer-
ences. They observe that a rule imposing liability in
these situations could greatly inhibit the preparation
and distribution of reference letters, to the general
detriment of employers and employees alike.

We have recently stated that “[w]hen deciding
whether to expand a tort duty of care, courts must con-
sider the potential social and economic consequences.”
Defendants argue that a rule imposing tort liability on
writers of recommendation letters could have one very
predictable consequence: employers would seldom
write such letters, even in praise of exceptionally quali-
fied employees.

In defendants’ view, rather than prepare a recom-
mendation letter stating all “material” facts, positive
and negative, an employer would be better advised to
decline to write a reference letter or, at most, merely to
confirm the former employee’s position, salary, and
dates of employment. According to defendants, apart
from the former employer’s difficulty in deciding how
much “negative” information to divulge, an employer
who disclosed more than minimal employment data
would risk a defamation, breach of privacy, or wrong-
ful interference suit from a rejected job seeker. [C]ases
involving only economic loss are subject to a more re-
strictive rule.

The Court of Appeal thus concluded that it was un-
necessary under section 311 of the Restatement Second
of Torts for plaintiff to plead her own reliance on defen-
dants’ misrepresentations, as long as the recipient of
those misrepresentations (ultimately, Livingston) rea-
sonably relied on them in hiring Gadams, as plaintiff

alleged here. Citing a comment to section 311, the court
observed that “The Restatement, however, makes it
clear that the plaintiff need not rely on the misrepresen-
tation and may, indeed, not even know that it was
made.”

We agree with the Court of Appeal’s reliance analy-
sis. Under the Restatement provisions, plaintiff need
only allege that her injury resulted from action that the
recipient of defendants’ misrepresentations took in re-
liance on them. In a case involving false or fraudulent
letters of recommendation sent to prospective employ-
ers regarding a potentially dangerous employee, it
would be unusual for the person ultimately injured by the
employee actually to “rely” on such letters, much less
even be aware of them.

In any event, as the Court of Appeal observed, fail-
ure to plead reliance would not be a ground for sus-
taining a demurrer without leave to amend. We note
that questions concerning the reasonableness of Liv-
ingston’s reliance on letters written well before Liv-
ingston allegedly received information regarding
Gadams’s misconduct are not before us in reviewing
the trial court’s ruling on demurrer.

As previously discussed, plaintiff’s complaint al-
leges that her injury was a “proximate” result of defen-
dants’ fraud and misrepresentations. Defendants do
not suggest that the complaint fails to state sufficient
facts to establish proximate causation, assuming the
remaining elements of duty, misrepresentation and re-
liance are sufficiently pleaded. Based on the facts al-
leged in the complaint, plaintiff’s injury foreseeably
and proximately resulted from Livingston’s decision to
hire Gadams in reliance on defendants’ unqualified
recommendation of him.

The judgment of the Court of Appeal is affirmed as
to counts three and four (negligent misrepresentation
and fraud), but reversed as to count five (negligence
per se).

CASE QUESTIONS
1. Who provided the letters of recommendation for

Mr. Gadams? What information was missing from
the recommendations?

2. What concerns are raised about imposing liability
on those who provide letters of recommendation?

3. What was the proximate cause of Randi W.’s in-
jury?

4. Did the former employers owe a duty to anyone
with respect to the letters of recommendation?

5. What issues should employers address, in light of
this case, in providing letters of reference and rec-
ommendation?
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F O R  T H E  M A N A G E R ’ S  D E S K

Paul Calden, a thirty-three-year-old, low-level
manager, was fired from his job at Allstate

Insurance Company in St. Petersburg, Florida, for carry-
ing a gun to his job. His supervisors at Allstate would
later describe him as a “total lunatic.”

Mr. Calden applied for a job with Firemen’s Fund
Insurance in Tampa, Florida. Firemen’s Fund contacted
the Allstate offices for a reference. Allstate sent a letter
signed by a vice president that was neutral in its descrip-
tion of Mr. Calden and did not disclose the true reasons
for his termination. Mr. Calden had threatened litigation;
there was some fear among the employees about him,
and Allstate had agreed to a four-month severance pack-
age despite his having worked at Allstate for only nine
months. Allstate also agreed to draft and send the neutral
letter.

After Mr. Calden was terminated by Firemen’s Fund,
he shot and killed three executives of the company while
they were having lunch at a café. One of the executives’
wives filed suit against Firemen’s Fund and Allstate. The
suit against Allstate was based on its failure to disclose
Mr. Calden’s bizarre behavior and the risk that he was in
the workplace.

Allstate defended its actions on the grounds that the
average verdict in a defamation suit by a former em-
ployee against his former employer for a job reference
is $57,000. In one Florida case, a former employee was
awarded $25 million in damages. However, in an unpub-

lished opinion, Jerner v. Allstate Insurance Co., 94–03822
(Fla. App. 1995), the appellate court held that there could
be an action against an employer for misrepresentation if
the employer gives a neutral reference on an employee
who is a danger, as in this case.

The majority of the states have some form of law
that creates a privilege for employers in providing
references. The privilege is designed to free managers
in their discussions of former employees and their
performances. A survey indicates that without such
protection, disclosures about violent tendencies will
not be made and the risk to employees at a new firm is
high. Fifty-four percent of all employers indicate they
would not disclose violent behavior when asked for a
reference.

In nearly all states, there is a qualified privilege
for those who have a moral obligation to speak. These
types of privilege statutes provide protection for whistle-
blowers (see Chapter 18), in that a controlled (limited)
disclosure of information made in good faith will not
subject a businessperson to liability for defamation.
However, verification of the truth of such statements is
critical. Also adding to the complexity of the reference
issue is a U.S. Supreme Court decision in which the
court held that giving a negative reference on a former
employee who has sued the company for discrimina-
tion can be considered retaliatory and a violation of
Title VII [Robinson v. Shell Oil Co., 519 U.S. 337 (1997)].

Re: References, Risk, and Defamation

If you are assigned the task of developing a new refer-
ence policy for your company, remember the following
guidelines.

1. Stick with factual disclosures: Use “There was
an accusation of embezzlement and he
resigned,” not “He is an embezzler.”

2. Stick with easily defined terms: Use “Angers
easily,” not “He is a lunatic.”

3. Report what happened, not your view: Use
“Other staff members complained about her
conduct and work,” not “She was a constant
pain in the neck.”

4. Implement an exit interview in which you
disclose the information you have on file that
will be given when references are requested.

5. Verify the protections offered under your state
law, if any.

BUSINESS STRATEGY

A Reference on References
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Element Two: Breach of Duty
Once the standard of care and the duty are established under element one, there
must be a determination that the defendant fell short of that standard or breached
that duty for the plaintiff to recover on the basis of negligence. For example, an ac-
countant owes a duty to his client to perform an audit in a competent and profes-
sional manner and to conform the audit to the standards and rules established by
the American Institute of Certified Public Accounts (AICPA). Failure to comply
with these standards would be a breach of duty and would satisfy this second ele-
ment of negligence.

In many cases, courts try to determine whether the duty was breached to deter-
mine whether the defendant’s action satisfied the standard of care established in el-
ement one.

Graves v. Warner Brothers (Case 10.5) focuses on the issues of safety and the lia-
bility of businesses and property owners for injuries that result from the acts of
third parties. This case provides the answer to the chapter’s opening Consider.

FACTS
Scott Amedure (decedent; plaintiff’s decedent; plain-
tiffs are decedent’s parents) was shot and killed in
March 1995 by Jonathan Schmitz (defendant), who was
ultimately convicted of second-degree murder [People v.
Schmitz, 231 Mich.App. 521, 523, 586 N.W.2d 766 (1998)].

Three days before the shooting, Mr. Schmitz ap-
peared with Mr. Amedure and Donna Riley in Chicago
for a taping of an episode of the Jenny Jones talk show,
during which Mr. Schmitz was surprised by Mr. Ame-
dure’s revelation that he had a secret crush on him.
After the taping, Mr. Schmitz told many friends and ac-
quaintances that he was quite embarrassed and humil-
iated by the experience and began a drinking binge.

On the morning of the shooting, Mr. Schmitz found
a sexually suggestive note from Mr. Amedure on his
front door. Mr. Schmitz then drove to a local bank, with-
drew money from his savings account, and purchased
a 12-gauge pump-action shotgun and some ammuni-
tion. Mr. Schmitz then drove to Mr. Amedure’s trailer,
where he confronted Mr. Amedure about the note.
When Mr. Amedure just smiled at him, Mr. Schmitz
walked out of the trailer, stating that he had to shut off
his car. Instead, he retrieved the shotgun and returned
to the trailer. Standing at the front door, Mr. Schmitz
fired two shots into Mr. Amedure’s chest, leaving him
with no chance for survival. Mr. Schmitz left the scene
and telephoned 911 to confess to the shooting.

Following a jury trial and conviction, Mr. Schmitz
was sentenced to twenty-five to fifty years’ imprison-
ment for the murder conviction. Mr. Schmitz was dis-
missed from the suit as a result of a settlement
agreement. The taped segment was never broadcast.

Mr. Amedure’s parents (plaintiffs Patricia Graves
and Frank Amedure) brought a wrongful death action
against the Jenny Jones Show, its owner, Warner Brothers
(defendants), and its producer, Telepictures. They al-
leged that the show and Warner Brothers knew or
should have known that their actions would incite vio-
lence, with the sole purpose of the show being the in-
crease in television ratings, and that they had an
affirmative duty to prevent or refrain from placing Mr.
Amedure in a position that would unnecessarily and
unreasonably expose him to the risk of harm, albeit the
criminal conduct of a third person. Mr. Amedure’s par-
ents argued that the show breached its duty and fore-
seeably subjected Mr. Amedure to an unreasonable risk
of harm, ultimately resulting in his death.

Following an extensive trial, a jury returned a ver-
dict of $29,332,686 in damages for the plaintiffs. The
show and Warner Brothers appealed.

JUDICIAL OPINION
GRIFFIN, Judge
In determining standards of conduct in the area of neg-
ligence, the courts have made a distinction between

CASE 10.5
Graves v. Warner Brothers

656 N.W.2d 195 (Mich. App. 2002)
cert. den. ____ U.S. ______, 2004 WL 1373288 (2004)

Shootout Following the Jenny Jones Showdown
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misfeasance, or active misconduct causing personal in-
jury, and nonfeasance, which is passive inaction or the
failure to actively protect others from harm. The com-
mon law has been slow in recognizing liability for non-
feasance because the courts are reluctant to force
persons to help one another and because such conduct
does not create a new risk of harm to a potential plain-
tiff. Thus, as a general rule, there is no duty that obli-
gates one person to aid or protect another.

Social policy, however, has led the courts to recog-
nize an exception to this general rule where a special
relationship exists between a plaintiff and a defen-
dant. . . . The rationale behind imposing a duty to pro-
tect in these special relationships is based on control.
In each situation one person entrusts himself to the
control and protection of another, with a consequent
loss of control to protect himself. The duty to protect is
imposed upon the person in control because he is best
able to provide a place of safety.

A premises owner’s duty is limited to responding
reasonably to situations occurring on the premises be-
cause, as a matter of public policy, we should not ex-
pect invitors to assume that others will disobey the law.
A merchant can assume that patrons will obey the
criminal law. This assumption should continue until a
specific situation occurs on the premises that would
cause a reasonable person to recognize a risk of immi-
nent harm to an identifiable invitee. It is only a present
situation on the premises, not any past incidents, that
creates a duty to respond.

Subjecting a merchant to liability solely on the basis
of a foreseeability analysis is misbegotten. Because
criminal activity is irrational and unpredictable, it is in
this sense invariably foreseeable everywhere. How-
ever, even police, who are specially trained and
equipped to anticipate and deal with crime, are unfor-
tunately unable universally to prevent it. This is a testa-
ment to the arbitrary nature of crime. Given these
realities, it is unjustifiable to make merchants, who not
only have much less experience than the police in deal-
ing with criminal activity but are also without a com-
munity deputation to do so, effectively vicariously
liable for the criminal acts of third parties.

Logic compels the conclusion that defendants in
this case had no duty to anticipate and prevent the act
of murder committed by Schmitz three days after leav-
ing defendants’ studio and hundreds of miles away.
Here, the only special relationship, if any, that ever ex-
isted between defendants and plaintiffs’ decedent, or
between defendants and Schmitz, was that of business
invitor to invitee. However, any duty ends when
the relationship ends, and in this instance the invitor/
invitee relationship ended on March 6, 1995, three days
before the murder, when Schmitz and Amedure peace-

fully left the Chicago studio following the taping of the
episode. Because the evidence, even when viewed
from a perspective most favorable to plaintiffs, re-
vealed no ongoing special relationship at the time of
the murder, defendants owed no duty to protect plain-
tiffs’ decedent from Schmitz’ violent attack on March 9,
1995. The present situation simply cannot, under any
reasonable interpretation of the circumstances, be con-
strued as involving an existing special relationship that
required defendants to respond to a risk of imminent
and foreseeable harm to an identifiable invitee on the
premises. Consequently, the trial court erred as a mat-
ter of law in denying defendants’ motions for sum-
mary disposition, a directed verdict, and judgment
notwithstanding the verdict on the basis of lack of
duty, an essential element of any negligence action.

DISSENTING OPINION
MURPHY, Presiding Judge
I respectfully dissent from the majority’s opinion be-
cause the issue of foreseeability concerning the shot-
gun slaying was properly placed in the hands of the
jury. Viewing the evidence in a light most favorable to
plaintiffs, I believe that the issue was properly left to
the jury where the evidence indicated that Jonathan
Schmitz was humiliated and devastated on a show
scheduled to be broadcast on national television by de-
fendants through the revelation of a homosexual crush
and lurid sexual fantasy by Scott Amedure after
Schmitz told defendants that he did not want the crush
to be that of another man, and where defendants
nonetheless proceeded with the production of the
show, using deceit, sensationalism, and outrageous be-
havior. I reach my conclusion taking into consideration
Schmitz’s personal history, which included mental ill-
ness, alcohol and drug abuse, suicide attempts, anger
management problems, and sexual identity concerns.
Certainly, reasonable men and women could differ on
whether Schmitz’s violent act foreseeably resulted
from defendants’ actions in manipulating and exploit-
ing the lives, emotions, and sexual identities of individ-
uals for the purpose of producing their television talk
show.

Reversed.

CASE QUESTIONS
1. How did the victim and perpetrator meet?

2. Who is bringing the suit?

3. What constraints does the majority of the court put
on liability for criminal acts?

4. What is the dissenting judge’s position on liability
for criminal acts?
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Why do you think Warner Brothers never aired the segment of the Jenny Jones Show
that featured Mr. Amedure and Mr. Schmitz?

E T H I C A L  I S S U E S

Element Three: Causation
After establishing a duty and breach of duty, the plaintiff in a negligence suit must
also establish that the breach of the duty was the cause of the damages. A test often
used to determine causation is the “but for” test—“but for the action or lack of ac-
tion of the defendant, the plaintiff would not have been injured.” For example, sup-
pose that a guest is enjoying a scenic view of the ocean from a cliff near his hotel. At
the edge of the cliff, the hotel had installed a fence, but the hotel does not keep it in
good repair. When the guest leans against the fence to take a picture, the fence
breaks and the guest falls over the cliff. The hotel breached its duty to keep its prem-
ises in reasonably safe condition, and its failure to do so caused the guest’s injury.

Dorothy McClung went shopping at the Wal-Mart in the Delta Square Shopping Center in
Memphis around noon. After she had completed her shopping and was returning to her
car, she was abducted at gunpoint and forced into her car. She was later found dead in the
trunk of her car, after it was spotted by some hunters in a remote area in Arkansas. Roger
McClung, her husband, filed suit against Wal-Mart and the owner of the shopping center,
Delta Square. Are these companies liable for the criminal acts of another when those acts
occurred in their parking lot? [McClung v. Delta Square Limited Partnership, 937 S.W.2d 891
(Tenn. 1996).]

C O N S I D E R . . . 1 0 . 8

Corporate security advisers are in demand
and growing as an industry. This increase in
business began immediately after Septem-
ber 11, 2001, and the collapse of the World
Trade Center in New York City. Corporate
security advisers help companies with the
following issues:

• Emergency response—planning for
evacuation of buildings as well as the
shutdown and evacuation of opera-
tions in other countries

• Business continuity—planning for alternate sites
in the event of destruction of buildings and the
creation of emergency response systems should a

company experience a problem at a site or
factory
• Vulnerability assessments—identifying

weak security points in a company’s
buildings and operations

• Background checks—doing private
investigation work on employees in
order to determine whether they present
a security risk to the company

What liability would companies have
for their failure to do any of the above pro-

cesses, checks, and procedures?

Source: Paul Magnusson, “Your Jitters Are Their Lifeblood,” Business
Week, April 14, 2003, p. 41.

BUSINESS STRATEGY

The Post-9/11 Duty for Security and Safety

© GETTY IMAGES
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The “but for” test is limited by the so-called zone of
danger rule, which requires that the plaintiff be in the
zone of danger when the injury occurs. The zone of
danger includes all those people who could foresee-
ably be injured if a duty is breached. For example, the
hotel would also be liable to those injured by the guest
as he fell through the weak fence because they are in
the zone of danger.

Element Four: Proximate Cause
Some cutoff line must be drawn between the “but for”
causation and events that contribute to the injury of
the plaintiff—an element of a negligence case called
proximate cause. Suppose that you have a tire replaced
at a tire store and the technician fails to tighten the
wheel sufficiently. As you drive down the street, the
tire comes loose, rolls off, and strikes another car. Did
the tire store cause the damage to the other car? Yes.
Any accidents caused by that car? Yes. Suppose the
tire comes off, rolls onto the sidewalk, and strikes a
pedestrian. Did the tire store cause that injury? Yes.
Suppose the pedestrian sees the tire coming and
jumps out of the way but, in so doing, injures another
pedestrian. Did the tire store cause that injury? Yes. In
all of these accidents, the following statement can be
made: “But for the failure to tighten the wheel, the ac-
cident would not have occurred.” Suppose that the tire injures a pedestrian, al-
though not fatally, but a doctor treating the pedestrian, through malpractice, causes
the pedestrian’s death. Did the tire store cause the death? No; another’s negligence
intervened.

Case 10.6, Palsgraf v. Long Island Ry. Co., is a landmark case on the element of
proximate cause.

All businesses should help create a safe envi-

ronment for their customers and discourage

criminal acts with the following:

1. Good lighting

2. Access to public phones

3. Security patrols

4. Locked gates to parking lots; gate or security

access

5. Escorts for customers and employees to their

vehicles after closing hours

6. Camera security

7. Assigned parking spaces for tenants and

employees

8. Warning signs to use caution and be alert

Many hotels change key access codes with

each guest and post security personnel near

guest elevators at night so that there is no

access to the elevators unless you can show your

room key. Some hotels have floors for women

who are traveling alone, and extra security is

provided on those floors.

BUSINES S PLANNING TIP

F O R  T H E  M A N A G E R ’ S  D E S K

A jury in San Diego returned a verdict that re-
flects an understanding of duty, breach of duty,

and causation in negligence. The case involved a fight
that began at an employee party for employees of Hoot-
ers. Robert Womack, a guest of one of the employees at
the party, had been drinking and became disruptive.
Evan Johnson, a security guard at the hotel where the
party was held, asked Mr. Womack to leave. Mr. Womack
then head-butted Mr. Johnson, and a fight began. Mr.
Johnson suffered permanent neurological impairment as
a result of the injuries he sustained in the fight.

Mr. Johnson sued both Mr. Womack and Hooters.
The jury returned a verdict of $860,000, but only against
Mr. Womack. The jury found that Hooters had done
nothing to cause the altercation, that it did not know that
Mr. Womack was causing trouble, and that it had no
advance knowledge of any such tendencies on the part of
Mr. Womack. The attorney for Hooters said, “We got by
on causation.”

Explain what the attorney meant with his statement.
Source: Randy Stewart, “Party fight leads to $860,000 award,” National
Law Journal, January 6, 2003, p. B1.

Re: Hooters and Causation
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Facts
Helen Palsgraf (plaintiff) had purchased a ticket to
travel to Rockaway Beach on the Long Island Railway
(defendant). While she was standing on a platform at
the defendant’s station waiting for the train, another
train stopped at the station. Two men ran to catch the
train, which began moving as they were running. One
of the men made it onto the train without difficulty, but
the other man, who was carrying a package, was un-
steady as he tried to jump aboard. Employees of the de-
fendant helped pull the man in and push him onto the
train car, but in the process the package was dropped.
The package contained fireworks, and when dropped,
it exploded. The vibrations from the explosion caused
some scales (located at the end of the platform on
which Ms. Palsgraf was standing) to fall. As they fell,
they hit and injured Ms. Palsgraf. She filed suit against
the railroad for negligence.

JUDICIAL OPINION
CARDOZO, Chief Justice
The conduct of the defendant’s guard, if a wrong in its
relation to the holder of the package, was not a wrong
in its relation to the plaintiff, standing far away. Noth-
ing in the situation gave notice that the falling package
had in it the potency of peril to persons thus removed.
Negligence is not actionable unless it involves the inva-
sion of a legally protected interest, the violation of a
right. “Proof of negligence in the air, so to speak, will
not do.” The plaintiff, as she stood upon the platform
of the station, might claim to be protected against in-
tentional invasion of her bodily security. Such invasion
is not charged. She might claim to be protected against
unintentional invasion by conduct involving in the
thought of reasonable men an unreasonable hazard
that such invasion would ensue. These, from the point
of view of the law, were the bounds of her immunity,
with perhaps some rare exceptions, survivals for the
most part of ancient forms of liability, where conduct is
held to be at the peril of the actor. If no hazard was ap-
parent to the eye of ordinary vigilance, an act innocent
and harmless, at least to outward seeming, with refer-
ence to her, did not take to itself the quality of a tort be-
cause it happened to be a wrong, though apparently
not one involving the risk of bodily insecurity, with ref-
erence to some one else.

A different conclusion will involve us, and swiftly
too, in a maze of contradictions. A guard stumbles over
a package which has been left upon a platform. It
seems to be a bundle of newspapers. It turns out to be a
can of dynamite. To the eye of ordinary vigilance, the
bundle is abandoned waste, which may be kicked or
trod on with impunity. Is a passenger at the other end
of the platform protected by the law against the unsus-
pected hazard concealed beneath the waste? If not, is
the result to be any different, so far as the distant pas-
senger is concerned, when the guard stumbles over a
valise which a truckman or a porter has left upon the
walk? The passenger far away, if the victim of a wrong
at all, has a cause of action, not derivative, but original
and primary. His claim to be protected against invasion
of his bodily security is neither greater nor less because
the act resulting in the invasion is a wrong to another
far removed. In this case, the rights that are said to have
been violated, the interests said to have been invaded,
are not even of the same order. The man was not in-
jured in his person or even put in danger. The purpose
of the act, as well as its effect, was to make his person
safe. If there was a wrong to him at all, which may very
well be doubted, it was a wrong to a property interest
only, the safety of his package. Out of this wrong to
property, which threatened injury to nothing else, there
has passed, we are told, to the plaintiff by derivation or
succession a right of action for the invasion of an inter-
est of another order, the right to bodily security. The di-
versity of interests emphasizes the futility of the effort
to build the plaintiff’s right upon the basis of a wrong
to some one else. The gain is one of emphasis, for a like
result would follow if the interests were the same. Even
then, the orbit of the danger as disclosed to the eye of
reasonable vigilance would be the orbit of the duty.
One who jostles one’s neighbor in a crowd does not in-
vade the rights of others standing at the outer fringe
when the unintended contact casts a bomb upon the
ground. The wrongdoer as to them is the man who car-
ries the bomb, not the one who explodes it without sus-
picion of the danger. Life will have to be made over,
and human nature transformed, before prevision so ex-
travagant can be accepted as the norm of conduct, the
customary standard to which behavior must conform.

The risk reasonably to be perceived defines the
duty to be obeyed, and risk imports relation; it is risk to
another or to others within the range of apprehension.
Here, by concession, there was nothing in the situation

CASE 10.6
Palsgraf v. Long Island Ry. Co.

162 N.E. 99 (N.Y. 1928)

Fireworks in the Passenger’s Package 
and Negligence in the Air
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to suggest to the most cautious mind that the parcel
wrapped in newspaper would spread wreckage through
the station. If the guard had thrown it down knowingly
and willfully, he would not have threatened the plain-
tiff’s safety, so far as appearances could warn him. His
conduct would not have involved, even then, an unrea-
sonable probability of invasion of her bodily security.
Liability can be no greater where the act is inadvertent.

DISSENTING OPINION
ANDREWS, Justice
Assisting a passenger to board a train, the defendant’s
servant negligently knocked a package from his arms.
It fell between the platform and the cars. Of its contents
the servant knew and could know nothing. A violent
explosion followed. The concussion broke some scales
standing a considerable distance away. In falling, they
injured the plaintiff, an intending passenger.

Upon these facts, may she recover the damages she
has suffered in an action brought against the master?
The result we shall reach depends upon our theory as
to the nature of negligence. Is it a relative concept—the
breach of some duty owing to a particular person or to
particular persons?

Or, where there is an act which unreasonably threat-
ens the safety of others, is the doer liable for all its prox-
imate consequences, even where they result in injury to
one who would generally be thought to be outside the
radius of danger? This is not a mere dispute as to
words. We might not believe that to the average mind
the dropping of the bundle would seem to involve the
probability of harm to the plaintiff standing many feet
away whatever might be the case as to the owner or to
one so near as to be likely to be struck by its fall. If, how-
ever, we adopt the second hypothesis, we have to in-
quire only as to the relation between cause and effect.
We deal in terms of proximate cause, not of negligence.

Negligence may be defined roughly as an act or
omission which unreasonably does or may affect the
rights of others, or which unreasonably fails to protect
one’s self from the dangers resulting from such acts.

Where there is the unreasonable act, and some
right that may be affected there is negligence whether
damage does or does not result. That is immaterial.
Should we drive down Broadway at a reckless speed,
we are negligent whether we strike an approaching car
or miss it by an inch. The act itself is wrongful. It is a
wrong not only to those who happen to be within the
radius of danger, but to all who might have been
there—a wrong to the public at large.

Negligence does involve a relationship between
man and his fellows, but not merely a relationship be-
tween man and those whom he might reasonably ex-
pect his act would injure; rather, a relationship between

him and those whom he does in fact injure. If his act
has a tendency to harm some one, it harms him a mile
away as surely as it does those on the scene.

The proposition is this: Every one owes to the
world at large the duty of refraining from those acts
that may unreasonably threaten the safety of others.
Such an act occurs. Not only is he wronged to whom
harm might reasonably be expected to result, but he
also who is in fact injured, even if he be outside what
would generally be thought the danger zone.

As we have said, we cannot trace the effect of an act
to the end, if end there is. Again, however, we may
trace it part of the way. An overturned lantern may
burn all Chicago. We may follow the fire from the shed
to the last building. We rightly say the fire started by
the lantern caused its destruction. A cause, but not the
proximate cause. What we do mean by the word “prox-
imate” is that, because of convenience, of public policy,
of a rough sense of justice, the law arbitrarily declines
to trace a series of events beyond a certain point. This is
not logic. It is practical politics.

This last suggestion is the factor which must
determine the case before us. The act upon which
defendant’s liability rests is knocking an apparently
harmless package onto the platform. The act was negli-
gent. For its proximate consequences the defendant is
liable. If its contents were broken, to the owner; if it fell
upon and crushed a passenger’s foot, then to him; if it
exploded and injured one in the immediate vicinity, to
him. Mrs. Palsgraf was standing some distance away.
How far cannot be told from the record—apparently 25
to 30 feet, perhaps less. Except for the explosion, she
would not have been injured. . . . The only intervening
cause was that, instead of blowing her to the ground,
the concussion smashed the weighing machine which
in turn fell upon her. There was no remoteness in time,
little in space. And surely, given such an explosion as
here, it needed no great foresight to predict that the
natural result would be to injure one on the platform at
no greater distance from its scene than was the plain-
tiff. Just how no one might be able to predict. Whether
by flying fragments, by broken glass, by wreckage of
machines or structures no one could say. But injury in
some form was most probable.

Under these circumstances I cannot say as a matter
of law that the plaintiff’s injuries were not the proxi-
mate result of the negligence.

CASE QUESTIONS
1. Who was carrying the package?

2. How far away from the incident was Ms. Palsgraf?

3. What does Justice Cardozo find?

4. What point does the dissenting judge make?
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Element Five: Damages
The plaintiff in a negligence case must be able to establish damages that resulted
from the defendant’s negligence. Such damages could include medical bills, lost
wages, and pain and suffering, as well as any property damages. In many of the
cases in this chapter, plaintiffs have also recovered punitive damages. Often re-
ferred to as “smart money,” punitive damages are similar to civil penalties that are
paid to plaintiffs because of the high level of carelessness involved on the defen-
dant’s part.

Defenses to Negligence
Contributory Negligence
In some cases, an accident results from the combined negligence of two or more
people. A plaintiff who is also negligent gives the defendant the opportunity to
raise the defense of contributory negligence. Contributory negligence is simply
negligence by the plaintiff that is part of the cause of an accident. For example, sup-
pose that a boat owner is operating his boat late at night on a lake in which the
water is choppy and when he is intoxicated. An intoxicated friend is sitting at the
bow of the boat trying to put her feet into the water when the owner takes the boat
up to high speed. She falls in and is injured. The issue of causation becomes compli-
cated here because there were breaches of duties by both parties. Did he cause the
accident by driving at high speed late at night on a choppy lake while intoxicated?
Or did she cause the accident by sitting without protection or restraint on the bow
of the boat when the boat was being driven like that? The effect of the defense of
contributory negligence is a complete bar to both from recovery.

Be sure to do the exercise for this chapter,
“Name That Tort!,” found on the book’s Web

site. You can test your ability to apply the law to factual
circumstances.

B U S I N E S S  S T R A T E G Y  A P P L I C A T I O N

Comparative Negligence
Many states, in order to eliminate the harsh effect of contributory negligence, have
adopted a defense of comparative negligence. Under this defense, the jury simply
determines the level of fault for both the plaintiff and the defendant and, based on
this assessment of fault, determines how much each of the parties will be awarded.
Using our boat example, the jury could find that the boat owner was 75 percent
at fault and the passenger was 25 percent at fault. Under comparative negligence,
the passenger could recover for her injuries, but the amount recovered would be
25 percent less because of her fault in causing the accident.

The defense of comparative negligence was developed largely because of the
perceived unfairness of contributory negligence, which was a complete bar to re-
covery. The concept of comparative negligence has resulted in more litigation and
more verdicts for plaintiffs permitted to use the defense.

Assumption of Risk
The assumption of risk defense requires the defendant to prove that the plaintiff
knew there was a risk of injury in the conduct he or she undertook but decided to
go forward with it anyway. For example, there are some inherent dangers in activi-
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ties such as skydiving, skiing, and roller skating. You assume the inherent risks in
these activities, but you do not assume the risks caused by the owners of the prem-
ises or equipment. For example, when you ski, you assume the natural risks that
exist in skiing, but you do not assume the risk of faulty equipment you rent. If the
failure of that equipment causes your injuries, the rental company would be re-
sponsible for that injury. To assume the risk, you must be completely aware of the
risk and you must assume the risk voluntarily. Mosca v. Lichtenwalter (Case 10.7)
deals with the issue of assumption of risk.

Lawrence Hardesty, a long-haul tractor-trailer driver, picked up a load of stadium seating
equipment for delivery to an NFL stadium under construction in Baltimore. While workers
were loading the seats and equipment, Mr. Hardesty stayed in the cab of his truck complet-
ing the necessary paperwork for the transport. There was a great deal of unused space in
the trailer after the seats and equipment were loaded, but Mr. Hardesty did not check the
load. When Mr. Hardesty arrived in Baltimore, he opened the truck doors and the shifted
boxes fell on him and injured him. Mr. Hardesty filed suit against American Seating for the
negligence of its workers in loading the seats and boxes. American Seating defended on the
grounds that its workers were not experts in shipping and hauling and that Mr. Hardesty
was contributorily negligent for not checking the load before he left. Discuss the issues and
decide who should prevail. [Hardesty v. American Seating Co., 194 F. Supp. 447 (D. Md. 2002).]

C O N S I D E R . . . 1 0 . 9

Facts
Joseph Mosca and twenty-three others boarded a sport-
fishing boat for a day of fishing off San Clemente Island.
David Lichtenwalter, one of the fishermen, was fishing
off the stern near Mr. Mosca. Mr. Lichtenwalter’s line
became entangled in kelp and he was unable to get it re-
leased. A deckhand approached Mr. Lichtenwalter to
help him. Mr. Lichtenwalter backed up and handed the
pole to the deckhand just as the line “slingshotted” over
the rail toward Mr. Mosca, who was struck in the eye
with the sinker, which caused a partial vision loss.

Mr. Mosca filed suit against Mr. Lichtenwalter and
others. The trial court, using the defense of assumption
of risk, dismissed the case, and Mr. Mosca appealed.

JUDICIAL OPINION
WALEN, Acting Presiding Justice
The declaration of David Wilhite, a sportfishing expert,
was submitted in opposition to the motion for sum-
mary judgment. He opined injury from hooks or
sinkers when fishing lines slingshot may occur when
an improper technique of freeing a stuck line is used.

He indicated the danger of injury when extricating a
line caught on an underwater object can be minimized
by reaching down near the waterline, wrapping the
line around a hand, and pulling it at a low angle. Licht-
enwalter apparently used that approach when he first
tried to release it. When he stepped back for the dock-
hand to intervene, he allegedly pulled the line in a
higher, upward direction.

Mosca contends the trial court erred in granting
summary judgment based on assumption of risk.

In Knight v. Jewett (1992) 3 Cal.4th 296, 11 Cal.Rptr.2d
2, 834 P.2d 696, the Supreme Court discussed the differ-
ence between “primary” and “secondary” assumption
of risk. Primary assumption of risk is a policy-driven
legal concept where the courts declare there is no duty
at all.

Primary assumption of risk has often been im-
posed where the plaintiff and defendant are engaged
in a sport. “In the sports setting . . . conditions or con-
duct that otherwise might be viewed as dangerous
often are an integral part of the sport itself.”

CASE 10.7
Mosca v. Lichtenwalter

68 Cal. Rptr. 58 (Cal. App. 1997)

Hooked while Fishing

continued
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To decide whether a duty will be imposed on a par-
ticipant in a sporting activity, the court must determine
whether the injury suffered arises from an inherent risk
in the activity, and whether imposing a duty “might
chill vigorous participation in the implicated activity
and thereby alter its fundamental nature.”

The trial court, at least implicitly, determined the
danger of injury from a hook or sinker flying toward a
participant is an inherent risk in sportfishing, and im-
posing the specter of liability regarding the danger
would chill or alter the sport. That determination was
reasonable. Hooking and catching fish requires a great
deal of knowledge, physical skill, and attention. A par-
ticipant who worries whether he is hooked on a fish or
kelp, and what method should be used to deal with the
line in either instance, will not be an effective fisher-
man, and may be inclined to give up the sport.

Mosca argues that getting hit in the eye by a sinker
is not an inherent danger in sportfishing because there
was evidence none of the parties, witnesses or the ex-
pert had ever heard of this type of injury. The inquiry is
not that narrow. The question involved is a broader in-
quiry: whether injury from flying hooks and sinkers is
inherent in the sport.

Relying on expert witness Wilhite’s declaration,
Mosca also asserts the danger of being hit by a recoiling
line which is stuck on an underwater object is not in-
herent in the sport if care is used to release it, by prop-
erly pulling it or even by cutting the line. He begs the
question by making this argument. The question
whether the sport can be made safer if certain tech-
niques are used bears on the standard of care, and is a
question that is reached only if the threshold question
of duty is resolved against the defendant. Wilhite ad-
mits flying hooks and sinkers are risks in the sport. He
merely indicated the danger can be minimized if care is
taken and specific techniques to free a line are used.

Courts have recognized these principles in cases
dealing with other sports activities. In Regents of Uni-
versity of California v. Superior Court, 41 Cal.App.4th
1040, 48 Cal.Rptr.2d 922, the court held rock climbers
assume the risk climbing anchors may give way, even
though it was a standard procedure to double check
the anchors to maximize safety. “Falling, whether be-
cause of one’s own slip, a coclimber’s stumble, or an
anchor system giving way, is the very risk inherent in
the sport of mountain climbing and cannot be com-
pletely eliminated without destroying the sport itself.”
The court found an inherent risk of harm despite the
presence of safety measures.

Mosca points out that Knight v. Jewett, Cal.4th 296,
11 Cal.Rptr.2d 2, 834 P.2d 696, and other cases where
primary assumption of risk has been found involved
contact sports or other sports where the defendant was

an opponent. But there is no such limitation on the doc-
trine. In Staten v. Superior Court, 45 Cal.App. 4th at
p.1634, 53 Cal.Rptr.2d 657, the court applied the doc-
trine to figure skating, a “teamless” sport where one
participates in close proximity with others so engaged.
Sportfishing is the same type of close-proximity en-
deavor.

Cases declining to find primary assumption of the
risk are distinguishable. In Yancey v. Superior Court
(1994), 28 Cal.App.4th 558, 33 Cal.Rptr.2d 777, the
court held a participant throwing a discus owes a duty
of due care to check the field before throwing because
“[n]othing about the inherent nature of the sport re-
quires that one participant who has completed a throw
and is retrieving his or her discus should expect the
next participant to throw without looking toward the
landing area.” (See also Lowe v. California League of Pro-
fessional Baseball (1997) 56 Cal.App. 4th 112, 123, 65
Cal.Rptr.2d 105 [antics of team mascot that distracted
plaintiff who was struck by foul ball were not integral
to the sport].) But Lichtenwalter, in attempting to free
his line, was engaged in a typical adjunct of fishing.

In Morgan v. Fuji Country USA, Inc. (1995) 34
Cal.App.4th 127, 40 Cal.Rptr.2d 249, the court found
assumption of the risk was not available to the defen-
dants as grounds for summary judgment because their
golf course design could be held by a trier of fact to
have affirmatively increased the inherent risk of being
struck by errant golf balls. Mosca neither claims, nor
did he show, the fishing boat design or anything about
the boat owners’ fishing policy affirmatively increased
the risk of harm. At most he alleges a deckhand was
guilty of failing to ensure Lichtenwalter engaged in a
preferred line retrieval technique.

Mosca notes that assumption of risk cannot be in-
voked in hunting accidents, but that is “because of the
special danger to others posed by the sport of hunt-
ing.” Indeed, that concept has been codified by the
Legislature. Mosca makes no showing sportfishing has
attained a similar status. Although fishing carries with
it certain dangers, it does not involve the potentially
mortal danger involved in hunting.

The judgment is affirmed.

CASE QUESTIONS
1. What happened on the boat, and how was Mr.

Mosca injured?

2. Is the risk of being struck by a line inherent in the
sport of fishing?

3. Was Mr. Mosca’s injury typical?

4. What is the difference between assumption of risk
in day-to-day activities and assumption of risk in
sports?
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TORT REFORM
As noted in Chapter 3, the United States has a sizable court system equipped with
sufficient lawyers for the support of litigation. The United States permits greater re-
covery for torts while requiring less in terms of proof than other nations. One study
estimates tort costs to be 2.3 percent of the U.S. GDP, a cost of $721 per citizen.2 Over
the past decade, a number of reforms have been proposed, particularly with respect
to tort litigation, to limit recovery or place other limitations on the amount of in-
creasing tort litigation. For example, some reform proposals would limit damages.
Those limitations may be general limitations on damage awards or limitations like
the Canadian system of $200,000 for pain and suffering. Although nearly all states
have adopted some form of limitations in tort recovery, these reforms are a maze of
laws differing from state to state, have been subject to judicial challenges (in many
cases successful), and have provided little hope for insurers as they try to forecast
their risks in insuring businesses and their properties and agents.

Peter W. Huber, a senior fellow at the Manhattan Institute, a conservative New
York think tank, maintains that judges should defuse confrontations in tort cases by
encouraging the litigants to settle and by establishing rules that would hold defen-
dants liable only in those cases in which they are at fault and a large recovery will
deter future accidents that would not otherwise be deterred.

In BMW of North America, Inc. v. Gore (Case 10.8), the U.S. Supreme Court ad-
dressed the issue of large recoveries.

Benjamin Dayries Wynne pledged the Sigma Alpha Epsilon fraternity at Louisiana State
University in September 1997. To celebrate, Mr. Wynne and his fraternity brothers began
drinking via “funneling,” a process by which a hose from a keg shoots beer into the drinker’s
mouth.

The fraternity brothers then moved on to a new drinking ritual, “The Three Wise Men,”
which is a 151-proof mix of rum, Crown Royal, and Jagermeister liqueur. At the end of this
ritual, Mr. Wynne was staggering and had to be wheeled out of the bar in a shopping cart.

By the next morning, Mr. Wynne was found dead of alcohol poisoning. Does the frater-
nity have liability? Does Louisiana State University have liability?

According to a 1994 Harvard study, nearly half of all college students “binge” drink, or
drink more than five drinks at one setting. A 1997 Harvard survey found that 52.3 percent
of all college students who drink do so with the idea of getting drunk. In 1997, thirty-four
students on college campuses died after excessive drinking. Would a complete prohibition
on alcohol help? Would a prohibition on fraternity drinking help?

C O N S I D E R . . . 1 0 . 1 0

Facts
Dr. Ira Gore, Jr. (respondent) purchased a new 1990
BMW 535i automobile from German Auto, Inc., a Birm-
ingham, Alabama, dealership. Dr. Gore, a graduate of
Harvard and Duke Medical School, signed a “Retail

Buyers Order” and “Acknowledgment of Disclosure”
in which he acknowledged that the car might have sus-
tained damage, that he had inspected it, and that he
agreed to accept it.

CASE 10.8
BMW of North America, Inc. v. Gore

517 U.S. 559 (1996)

The Fussy Doctor, the BMW, and Acid Rain

continued
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Dr. Gore drove the car for nine months before tak-
ing it to “Slick Finish,” an auto detail shop. Dr. Gore
took the car in to make it “snazzier.” The auto detailer
told Dr. Gore that the car had been partially refinished.
Dr. Gore later determined that the refinishing had been
done because of acid rain damage to the paint on the
car during transit from Germany (BMW AG) to the
North American vehicle preparation center (BMW NA)
in Brunswick, Georgia. The preparation center did not
disclose any damage to a dealer or customer if the
damage was less than 3 percent of the manufacturer’s
suggested retail price. The refinishing of Dr. Gore’s
auto cost $601.

Upon his discovery that the automobile had been
refinished, Dr. Gore sued German Auto, BMW AG, and
BMW NA, alleging that the failure to disclose the refin-
ishing constituted fraud, suppression of a material fact,
and breach of contract. With respect to the BMW defen-
dants (BMW), only the suppression claim was submit-
ted to the jury. The jury returned a verdict against all
three defendants for $4,000 in compensatory damages,
and it assessed $4,000,000 in punitive damages against
BMW jointly, based on a determination that BMW had
been guilty of gross, malicious, intentional, and wan-
ton fraud. The trial court entered a judgment on that
verdict. BMW appealed. The Alabama Supreme Court
reduced the verdict to $2,000,000, and BMW appealed
to the U.S. Supreme Court.

JUDICIAL OPINION
STEVENS, Justice
Punitive damages may properly be imposed to further
a State’s legitimate interests in punishing unlawful
conduct and deterring its repetition.

Only when an award can fairly be categorized as
“grossly excessive” in relation to these interests does it
enter the zone of arbitrariness that violates the Due
Process Clause of the Fourteenth Amendment. For that
reason, the federal excessiveness inquiry appropriately
begins with an identification of the state interests that a
punitive award is designed to serve. We therefore focus
our attention first on the scope of Alabama’s legitimate
interests in punishing BMW and deterring it from fu-
ture misconduct.

No one doubts that a State may protect its citizens
by prohibiting deceptive trade practices and by requir-
ing automobile distributors to disclose presale repairs
that affect the value of a new car. But the States need
not, and in fact do not, provide such protection in a uni-
form manner. Some States rely on the judicial process
to formulate and enforce an appropriate disclosure re-
quirement by applying principles of contract and tort
law. Other States have enacted various forms of legis-

lation that define the disclosure obligations of auto-
mobile manufacturers, distributors, and dealers. The
result is a patchwork of rules representing the diverse
policy judgments of lawmakers in 50 states.

Alabama may insist that BMW adhere to a particu-
lar disclosure policy in that State. Alabama does not
have the power, however, to punish BMW for conduct
that was lawful where it occurred and that had no im-
pact on Alabama or its residents. Nor may Alabama
impose sanctions on BMW in order to deter conduct
that is lawful in other jurisdictions.

In this case, we accept the Alabama Supreme
Court’s interpretation of the jury verdict as reflecting a
computation of the amount of punitive damages
“based in large part on conduct that happened in other
jurisdictions.”

When the scope of the interest in punishment and
deterrence that an Alabama court may appropriately
consider is properly limited, it is apparent—for reasons
that we shall now address—that this award is grossly
excessive.

Elementary notions of fairness enshrined in our
constitutional jurisprudence dictate that a person re-
ceive fair notice not only of the conduct that will sub-
ject him to punishment but also of the severity of the
penalty that a State may impose. Three guideposts,
each of which indicates that BMW did not receive ade-
quate notice of the magnitude of the sanction that Al-
abama might impose for adhering to the nondisclosure
policy adopted in 1983, lead us to the conclusion that
the $2 million award against BMW is grossly excessive:
the degree of reprehensibility of the nondisclosure; the
disparity between the harm or potential harm suffered
by Dr. Gore and his punitive damages award; and the
difference between this remedy and the civil penalties
authorized or imposed in comparable cases. We dis-
cuss these considerations in turn.

Perhaps the most important indicium of the rea-
sonableness of a punitive damages award is the degree
of reprehensibility of the defendant’s conduct. As the
Court stated nearly 150 years ago, exemplary damages
imposed on a defendant should reflect “the enormity
of his offense.”

In this case, none of the aggravating factors associ-
ated with particularly reprehensible conduct is pres-
ent. The harm BMW inflicted on Dr. Gore was purely
economic in nature. The presale refinishing of the car
had no effect on its performance or safety features, or
even its appearance for at least nine months after his
purchase. BMW’s conduct evinced no indifference to
or reckless disregard for the health and safety of others.
To be sure, infliction of economic injury, especially
when done intentionally through affirmative acts of
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misconduct, or when the target is financially vulner-
able, can warrant a substantial penalty. But this obser-
vation does not convert all acts that cause economic
harm into torts that are sufficiently reprehensible to
justify a significant sanction in addition to compensa-
tory damages.

That conduct is sufficiently reprehensible to give
rise to tort liability, and even a modest award of exem-
plary damages, does not establish the high degree of
culpability that warrants a substantial punitive dam-
ages award. Because this case exhibits none of the cir-
cumstances ordinarily associated with egregiously
improper conduct, we are persuaded that BMW’s con-
duct was not sufficiently reprehensible to warrant im-
position of a $2 million exemplary damages award.

The second and perhaps most commonly cited in-
dicium of an unreasonable or excessive punitive dam-
ages award is its ratio to the actual harm inflicted on
the plaintiff. The principle that exemplary damages
must bear a “reasonable relationship” to compensatory
damages has a long pedigree. Scholars have identified
a number of early English statutes authorizing the
award of multiple damages for particular wrongs. Some
65 different enactments during the period between
1275 and 1753 provided for double, treble, or quadru-
ple damages.

The $2 million in punitive damages awarded to Dr.
Gore by the Alabama Supreme Court is 500 times the
amount of his actual harm as determined by the jury.
Moreover, there is no suggestion that Dr. Gore or any
other BMW purchaser was threatened with any addi-
tional potential harm by BMW’s nondisclosure policy.

Of course, we have consistently rejected the notion
that the constitutional line is marked by a simple math-
ematical formula, even one that compares actual and
potential damages to the punitive award.

In most cases, the ratio will be within a constitu-
tionally acceptable range, and remittitur will not be
justified on this basis. When the ratio is a breathtaking
500 to 1, however, the award must surely “raise a suspi-
cious judicial eyebrow.”

Comparing the punitive damages award and the
civil or criminal penalties that could be imposed for
comparable misconduct provides a third indicium of
excessiveness. As Justice O’CONNOR has correctly
observed, a reviewing court engaged in determining
whether an award of punitive damages is excessive
should “accord ‘substantial deference’ to legislative
judgments concerning appropriate sanctions for the
conduct at issue.”

The maximum civil penalty authorized by the Al-
abama Legislature for a violation of its Deceptive Trade
Practices Act is $2,000; other States authorize more se-

vere sanctions, with the maxima ranging from $5,000 to
$10,000.

The sanction imposed in this case cannot be justi-
fied on the ground that it was necessary to deter future
misconduct without considering whether less drastic
remedies could be expected to achieve that goal. The
fact that a multimillion dollar penalty prompted a
change in policy sheds no light on the question whether
a lesser deterrent would have adequately protected the
interests of Alabama consumers.

The fact that BMW is a large corporation rather
than an impecunious individual does not diminish its
entitlement to fair notice of the demands that the sev-
eral States impose on the conduct of its business. In-
deed, its status as an active participant in the national
economy implicates the federal interest in preventing
individual States from imposing undue burdens on in-
terstate commerce. While each State has ample power
to protect its own consumers, none may use the puni-
tive damages deterrent as a means of imposing its reg-
ulatory policies on the entire Nation.

Whether the appropriate remedy requires a new
trial or merely an independent determination by the Al-
abama Supreme Court of the award necessary to vindi-
cate the economic interests of Alabama consumers is a
matter that should be addressed by the state court in
the first instance.

The judgment is reversed, and the case is re-
manded for further proceedings not inconsistent with
this opinion.

DISSENTING OPINION
Justice SCALIA, with whom Justice THOMAS joins,
dissenting
Today we see the latest manifestation of this Court’s re-
cent and increasingly insistent “concern about punitive
damages that ‘run wild.’” Pacific Mut. Life Ins. Co. v.
Haslip, 499 U.S. 1, 18, 111 S.Ct. 1032, 1043, 113 L.Ed.2d 1
(1991). Since the Constitution does not make that con-
cern any of our business, the Court’s activities in this
area are an unjustified incursion into the province of
state governments.

At the time of adoption of the Fourteenth Amend-
ment, it was well understood that punitive damages
represent the assessment by the jury, as the voice of the
community, of the measure of punishment the defen-
dant deserved. Today’s decision, though dressed up as
a legal opinion, is really no more than a disagreement
with the community’s sense of indignation or outrage
expressed in the punitive award of the Alabama jury, as

continued
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reduced by the State Supreme Court. It reflects not
merely, as the concurrence candidly acknowledges, “a
judgment about a matter of degree,” but a judgment
about the appropriate degree of indignation or out-
rage, which is hardly an analytical determination.

There is no precedential warrant for giving our
judgment priority over the judgment of state courts
and juries on this matter. The only support for the
Court’s position is to be found in a handful of errant
federal cases, bunched within a few years of one an-
other, which invented the notion that an unfairly severe
civil sanction amounts to a violation of constitutional
liberties.

One might understand the Court’s eagerness to
enter this field, rather than leave it with the state legis-
latures, if it had something useful to say. In fact, how-
ever, its opinion provides virtually no guidance to
legislatures, and to state and federal courts, as to what
a “constitutionally proper” level of punitive damages
might be.

In Part III of its opinion, the Court identifies
“[t]hree guideposts” that lead it to the conclusion that
the award in this case is excessive: degree of reprehen-
sibility, ratio between punitive award and plaintiff’s
actual harm, and legislative sanctions provided for
comparable misconduct.

Of course it will not be easy for the States to comply
with the new federal law of damages, no matter how
willing they are to do so. In truth, the “guideposts” mark
a road to nowhere; they provide no real guidance at all.

As to “degree of reprehensibility” of the defendant’s
conduct, we learn that “nonviolent crimes are less seri-
ous than crimes marked by violence or the threat of
violence,” and that “trickery and deceit” are “more rep-
rehensible than negligence.” As to the ratio of punitive
to compensatory damages, we are told that a “general
concern of reasonableness . . . enter[s] into the constitu-
tional calculus,” though even “a breathtaking 500 to 1”
will not necessarily do anything more than “raise a sus-
picious judicial eyebrow” (an opinion which, when
confronted with that “breathtaking” ratio, approved it).
And as to legislative sanctions provided for comparable
misconduct, they should be accorded “ ‘substantial def-
erence,’” ibid. One expects the Court to conclude: “To
thine own self be true.”

These criss-crossing platitudes yield no real an-
swers in no real cases. And it must be noted that the
Court nowhere says that these three “guideposts” are

the only guideposts; indeed, it makes very clear that
they are not—explaining away the earlier opinions that
do not really follow these “guideposts” on the basis of
additional factors, thereby “reiterat[ing] our rejection of
a categorical approach.” In other words, even these
utter platitudes, if they should ever happen to produce
an answer, may be overridden by other unnamed con-
siderations. The Court has constructed a framework
that does not genuinely constrain, that does not inform
state legislatures and lower courts—that does nothing
at all except confer an artificial air of doctrinal analysis
upon its essentially ad hoc determination that this par-
ticular award of punitive damages was not “fair.”

The elevation of “fairness” in punishment to a
principle of “substantive due process” means that
every punitive award unreasonably imposed is uncon-
stitutional; such an award is by definition excessive,
since it attaches a penalty to conduct undeserving of
punishment. Indeed, if the Court is correct, it must be
that every claim that a state jury’s award of compensa-
tory damages is “unreasonable” (because not sup-
ported by the evidence) amounts to an assertion of
constitutional injury. And the same would be true for
determinations of liability. By today’s logic, every dis-
pute as to evidentiary sufficiency in a state civil suit
poses a question of constitutional moment, subject to
review in this Court. That is a stupefying proposition.

For the foregoing reasons, I respectfully dissent.

CASE QUESTIONS
1. What was wrong with Dr. Gore’s car, and how did

he discover the problem?

2. What basis did the jury use for awarding
$4,000,000 in punitive damages?

3. What arguments does the Court make in requiring
that the award be reduced?

4. What constitutional issues are raised?

5. Why do Justices Scalia and Thomas dissent?

6. To whom would the dissent leave the issue of
punitive damages?

AFTERMATH: In 1998, the Alabama Supreme Court
(Alabama was the state in which the BMW case arose)
placed restrictions on punitive damages. Now, in Al-
abama, no punitive damages are awarded without a
showing of actual damages.
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New Verdicts on Tort Reform
Since the time of the BMW case, there have been a number of significant decisions
on how much is too much in terms of damages awarded to plaintiffs. In Cooper In-
dustries, Inc. v. Leatherman Tool Group, 532 U.S. 424 (2001), the U.S. Supreme Court
held that the Eighth Amendment’s prohibition on excessive fines and cruel and
unusual punishment requires appellate courts to apply a de novo review standard
(see Chapter 3) when determining the constitutionality of punitive damages
awards made at the trial court level. Several cases that followed the Leatherman de-
cision ordered a reduction of punitive damages. In State Farm Mutual Auto Insur-
ance Co. v. Campbell, 123 S.Ct. 1513 (2003), the U.S. Supreme Court held that a
punitive damage award of $145 million in punitive damages and $1 million in
compensatory damages against an insurance company for its wrongful refusal to
pay a claim violated the due process clause. The court found that the Utah
Supreme Court had not applied properly the standards of the Gore case. The court
also added to the Gore case some additional factors for the determination of puni-
tive damages:

(a) Punitive damages awards serve the same purpose as criminal penalties. However, be-
cause civil defendants are not accorded the protections afforded criminal defendants, puni-
tive damages pose an acute danger of arbitrary deprivation of property, which is heightened
when the decisionmaker is presented with evidence having little bearing on the amount that
should be awarded. Thus, this Court has instructed courts reviewing punitive damages to
consider (1) the degree of reprehensibility of the defendant’s misconduct, (2) the disparity be-
tween the actual or potential harm suffered by the plaintiff and the punitive damages award,
and (3) the difference between the punitive damages awarded by the jury and the civil penal-
ties authorized or imposed in comparable cases. Gore, at 575, 116 S.Ct. 1589. A trial court’s
application of these guideposts is subject to de novo review. Cooper Industries, supra, at
424, 121 S.Ct. 1678. Pp. 1519–1521.

(b) Under Gore’s guideposts, this case is neither close nor difficult. (1) To determine a
defendant’s reprehensibility—the most important indicium of a punitive damages award’s
reasonableness—a court must consider whether: the harm was physical rather than eco-
nomic; the tortious conduct evinced an indifference to or a reckless disregard of the health or
safety of others; the conduct involved repeated actions or was an isolated incident; and the
harm resulted from intentional malice, trickery, or deceit, or mere accident. It should be pre-
sumed that a plaintiff has been made whole by compensatory damages, so punitive damages
should be awarded only if the defendant’s culpability is so reprehensible to warrant the im-
position of further sanctions to achieve punishment or deterrence.

Because the highest criminal penalty available for fraud in Utah was $10,000
the court could not find a justification for the large punitive damage award. In

The Mathiases checked into a Motel 6 and were bitten extensively by bed bugs. Upon in-
vestigation, they learned that the managers and owners of the motel had been warned by
guests, employees, and exterminators alike that there were bed bugs in the rooms. The ex-
terminator offered to spray the motel each year for $600, but the motel refused. As a result,
the bugs remained and propagated. The Mathiases filed suit, seeking punitive damages.
The trial court awarded them $5,000 compensatory damages and $186,000 punitive dam-
ages. The motel appealed the punitive damage award as excessive. Is the award excessive?
[Mathias v. ACCR Economy Lodging, Inc., 347 F.3d 672 (7th Cir. 2003).]

C O N S I D E R . . . 1 0 . 1 1
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addition, the court noted that including out-of-state activities of a company when
determining damage awards for plaintiffs for conduct within the state was not
proper.

The tort reform battle continues in the courts, through legislation, and through
continuing studies about how high verdicts really are. A study published in Cornell
Law Review raises questions about tort reform and the allegations of runaway ju-
ries.3 The jury may be out still on how extensive the problem of excessive jury
verdicts is. The study, conducted by two Cornell professors and the National Cen-
ter for State Courts, concludes that, particularly with regard to punitive damages,
juries are not as generous as once believed. The study looked at 8,724 civil cases in
forty-five courts around the nation and found the following.

% of Time Jury % of Time Judge 
Awarded Awarded 
Punitive Punitive 

Type of Case Damages Damages

All cases 4.0% 4.0%
Individual versus individual 3.5% 5.3%
Individual versus government 2.4% 0.0%
Individual versus corporation 4.7% 6.7%
Individual versus hospital 3.1% 0.0%
Premises liability 1.1% 10.8%
Product liability 7.1% 8.3%
Intentional tort 21.4% 23.8%
Fraud 15.0% 12.6%
Rental/lease 7.3% 0.7%

Source: Theodore Eisenberg, Neil LaFountain, Brian Ostrom, David Rottman, and Martin T. Wells, “Juries, Judges,
and Punitive Damages: An Empirical Study,” 87 Cornell Law Review 743 (2002). Used with permission.

The study also concludes that there is no difference between the amounts of puni-
tive damages awarded by juries versus those awarded by judges. Others who have
studied punitive damages immediately raised questions about the study because it
runs contra to existing data.

F O R  T H E  M A N A G E R ’ S  D E S K

Governor Arnold Schwarzenegger has pro-
posed that California become the ninth state to

have “split-recovery laws.” These laws allocate part of
the punitive damage awards in product liability and
negligence cases to state treasuries. Sometimes specific
state programs are designated as beneficiaries of the
funds from punitive damages.

As of 1993, ten states had enacted split-recovery
statutes: Colorado, Florida, Georgia, Illinois, Iowa,
Kansas, Missouri, New York, Oregon, and Utah.*

However, Colorado struck down its statute as an
unconstitutional taking of private property. In addition,
the Alabama Supreme Court has recognized such a
split-recovery proposal as being within the powers

granted the judiciary, in a case that held punitive dam-
age distribution of half to the plaintiff and half to the
American Medical Association to be constitutional
[Smith v. States Gen. Life Ins. Co., 592 So. 2d 1021, 1023
(Ala. 1992)].

In 1987, the American Bar Association introduced a
proposal to award a portion of punitive damage awards
to “public purposes” as a method of tort reform. Although
brought to public attention in 1987, the concept of split-
recovery arose at least as early as 1983.

Do you think that requiring the sharing of punitive
damages will reduce the amount of those damages? Will
it reduce the number of cases brought seeking punitive
damages?

Re: State Reforms on Punitive Damages: Split Verdicts
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STRICT LIABILITY
Sometimes the law imposes strict liability on parties for their conduct. Strict liabil-
ity is absolute liability for conduct with few, if any, defenses available. Strict liability
can result from violation of a statute. For example, any violation of federal laws on
disposal of biomedical waste would result in strict liability. Strict liability can also
result because of public policy issues. For example, strict liability is available as a
theory for recovery of injury and damages resulting from a defective product (see
Chapter 11). The public policy is to afford few defenses to product liability so that
manufacturers take the appropriate steps in design, production, and packaging to
ensure that their products are safe to use with adequate instructions. With few de-
fenses available, companies take extra precautions knowing the strict liability that
results. For more details, refer to Chapter 11 and the discussion of product liability
there.

SUMMARY

What types of civil wrongs create a right of recovery
for harm?

• Tort—a civil wrong; action by another that results in
damages that are recoverable

• Intentional tort—civilly wrong conduct that is done
deliberately

• Negligence—conduct of omission or neglect that
results in damages

• Strict tort liability—imposition of liability because
harm results

What are the types and elements of torts?

• Defamation—publication of untrue and damaging
statements about an individual or company

• Product disparagement—the tort of defamation for
products

• Malice—publication of information knowing it is
false or with reckless disregard for whether it is
false

• Privilege—a defense to defamation that protects
certain statements because of a public interest in
having information such as testimony in a trial or
media coverage protected from suit

• Interference—the wrong of asking a party to breach
a contract with a third party

• False imprisonment—wrongful detention of an
individual; shopkeepers have a privilege to reason-
ably detain those they have good cause to believe
have taken merchandise

For More Information

Justice Janie L. Shores, A Suggestion for Limited Tort
Reform: Allocation of Punitive Damage Awards to
Eliminate Windfalls, 44 Ala. L. Rev. 61, 90 (1992).

Clay R. Stevens, Split-Recovery: A Constitutional An-
swer to the Punitive Damage Dilemma, 21 Pepp. L.
Rev. 857 (1994).

“Split-Recovery” Survives: The Missouri Supreme Court
Upholds the State’s Power to Collect One-Half of
Punitive Damage Awards, Fust v. Attorney General of
Missouri, 63 Mo. L. Rev. 511, 535 (1998).

The Practical Effects of Split-Recovery Statutes and Their
Validity as a Tool of Modern Day “Tort Reform,” 50
Drake L. Rev. 593, 610 (2002).

*Colo. Rev. Stat. Ann. S 13–21–102(4) (West 1989); Fla. Stat. Ann. S
768.73(1)(a) (West Supp. 1992); Ga. Code Ann. S 51–12–5.1(e)(2) (Michie
Supp. 1992); Ill. Ann. Stat. ch. 110, para. 2–1207 (Smith-Hurd Supp. 1992);
Iowa Code S 668A.1.2.b (1991); Kan. Stat. Ann. S 60–3402(e) (Supp. 1992);
Mo. Rev. Stat. S 537.675.2 (Supp. 1992); N.Y. Civ. Prac. L. & R. S 8701(1)
(McKinney Supp. 1993); Or. Rev. Stat. S 18.540(1)(c) (1991); Utah Code
Ann. S 78–18–1(3) (1992)].
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QUESTIONS AND PROBLEMS

1. Sylvia Salek is a teacher at Passaic Collegiate School.
The yearbook contained a section entitled “The Funny
Pages,” consisting of pictures of students and faculty
accompanied by purportedly humorous captions. One
of the pages in this section contained a picture of Ms.
Salek sitting next to and facing another teacher, John
DeVita, who had his right hand raised to his forehead.
The photograph is captioned “Not tonight, Ms. Salek.
I have a headache.” Another page in the yearbook con-
tains a picture of Mr. DeVita eating, with the caption,
“What are you really thinking about, Mr. DeVita?”

Ms. Salek brought suit against the school on grounds
that the photographs and captions made it seem that Mr.
DeVita was refusing to engage in a sexual relationship
with her. What tort(s) is Ms. Salek alleging? [Salek v.
Passaic Collegiate School, 605 A.2d 276 (N.J. 1992).]

2. Douglas Margreiter was severely injured in New
Orleans on the night of April 6, 1976. He was the chief of
the pharmacy section of the Colorado Department of
Social Services and was in New Orleans to attend the
annual meeting of the American Pharmaceutical Associ-
ation.

On Tuesday evening, April 6, Mr. Margreiter had
dinner at the Royal Sonesta Hotel with two associates
from Colorado who were attending the meeting and
were staying in rooms adjacent to Mr. Margreiter’s in the
New Hotel Monteleone. Mr. Margreiter returned to his
room between 10:30 p.m. and 11:00 p.m.; one of his

friends returned to his adjoining room at the same time.
Another friend was to come by Mr. Margreiter’s room
later to discuss what sessions of the meetings each
would attend the next day.

About three hours later, Mr. Margreiter was found
severely beaten and unconscious in a parking lot three
blocks from the Monteleone. The police who found him
said they thought he was highly intoxicated, and they
took him to Charity Hospital. His friends later had him
moved to the Hotel Dieu.

Mr. Margreiter said two men had unlocked his hotel
room door and entered his room. He was beaten about
the head and shoulders and had only the recollection of
being carried to a dark alley. He required a craniotomy
and other medical treatment and suffered permanent
effects from the incident.

Mr. Margreiter sued the hotel on grounds that the
hotel was negligent in not controlling access to elevators
and hence to the guests’ rooms. The hotel says Mr. Mar-
greiter was intoxicated and met his fate outside the
hotel. Is the hotel liable? [Margreiter v. New Hotel Mon-
teleone, 640 F.2d 508 (5th Cir. 1981).]

3. Carolyn Dolph was shopping at the Dumas, Arkansas,
Wal-Mart at 3:00 p.m. on Friday, June 16, 1989. She had
just gone through the checkout line and was attempting
to leave the store when she was accosted near the exit
by the loss-prevention officer for the store, Loretta Mc-
Neely. Ms. Dolph testified that Ms. McNeely told her

• Shopkeeper’s privilege—defense to torts of defama-
tion, invasion of privacy, and false imprisonment
for merchants who detain shoppers when shop-
keepers have reasonable cause to believe merchan-
dise has been taken without payment

• Intentional infliction of emotional distress—bizarre
and outrageous conduct that inflicts mental and
possible physical harm on another

• Invasion of privacy—disclosing private informa-
tion, intruding upon another’s affairs, or appropri-
ating someone’s image or likeness

• Appropriation—the use, without permission, of
another’s likeness, image, voice, or trademark for
commercial gain

• Reasonable and prudent person—the standard by
which the conduct of others is measured; a hypo-
thetical person who behaves with full knowledge
and alertness

• Causation—the “but for” reason for an accident
• Proximate cause—the foreseeability requirement of

causation
• Contributory negligence—negligence on the part of

a plaintiff that was partially responsible for causing
injuries

• Comparative negligence—newer negligence de-
fense that assigns liability and damages in accidents
on a percentage basis and thus reduces a plaintiff’s
recovery by the amount his negligence contributed
to the cause of the accident

• Assumption of risk—plaintiff’s voluntary subjec-
tion to a risk that caused injuries

What is the business issue surrounding torts?

• Tort reform—political and legislative process of
limiting damages and changing methods of recov-
ery for civil wrongs
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that she knew that Ms. Dolph had been apprehended for
shoplifting in the McGehee Wal-Mart the week before,
and because of that she was not allowed to shop at any
Wal-Mart store. According to Ms. Dolph, Ms. McNeely
made the accusation four times. Ms. Dolph countered
that Ms. McNeely was mistaken. Ms. McNeely did not
believe her; instead, she thought Ms. Dolph was going
through typical shoplifter’s denial. They were arguing
the point, according to Ms. Dolph, where people could
overhear, and she felt as if she were on display “right in
front of the store.”

To resolve the matter, Ms. Dolph and Ms. McNeely
moved to a nearby service area, and Ms. McNeely went
into a mezzanine office to call the McGehee store. After
telephoning McGehee, Ms. McNeely then “hollered
down” questions to Ms. Dolph from the office, according
to Ms. Dolph. During the time that Ms. McNeely was
calling, Ms. Dolph believed that she was being watched
by Wal-Mart employees and that she was not free to
leave. Ms. McNeely then requested that Ms. Dolph come
up to the office, but she refused and asked to see the
manager. It turned out that Ms. McNeely was in error
and that Ms. Dolph’s sister—not Ms. Dolph—had been
apprehended in McGehee for shoplifting. Ms. Dolph
sued Wal-Mart for slander and was awarded $25,000.
Wal-Mart appealed because Ms. Dolph did not produce
anyone at the trial who could testify about hearing the
“hollered” exchange. Why is this evidence important?
Should Wal-Mart win the appeal? [Wal-Mart Stores, Inc.
v. Dolph, 825 S.W.2d 810 (Ark. 1992).]

4. A woman used the women’s restroom at a roller-
skating rink run by Abate. She discovered that the rest-
room had see-through panels in the ceiling that allowed
observation of those in the restroom. Is this an invasion
of privacy? [Harkey v. Abate, 346 N.W.2d 74 (Mich. 1983).]

5. Two disc jockeys at WPYX-FM radio in Albany, New
York, have been sued for intentional infliction of emo-
tional distress by Annette Esposito-Hilder, who was
identified on the air by the two disc jockeys as the “win-
ner” of the “ugliest bride” contest. The two disc jockeys
sponsor an ugliest bride contest based on the wedding
pictures in the daily newspaper. Viewers are invited to
call in with their guesses as to which bride has been cho-
sen. Generally, the disc jockeys did not reveal last names
of the brides. However, in Ms. Esposito-Hilder’s case,
they broke with past practice and revealed her name.

On appeal of the case from an earlier dismissal, the
court held that there was no defamation involved in
their statements because they were “pure, subjective
opinion.” The court did hold, however, that a suit for
intentional infliction of emotional distress could go
forward. The court held, “Comedic expression does not
receive absolute First Amendment protection.”

Is opinion protected by the First Amendment? Does
it make any difference that Ms. Esposito-Hilder was
employed by a competing radio station in the area at the
time she “won” the contest? [Esposito-Hilder v. SFX
Broadcasting, Inc., 665 N.Y.S.2d 697 (1997).]

6. Mae Tom went to Kresge’s store on November 15,
1977, slipped, and fell on a clear substance on the floor.
No one ever determined what the substance was, but
Kresge’s did sell soft drinks in the store, and customers
could walk around with their drinks. Ms. Tom wishes to
recover for her injuries. Can she do so? [Tom v. S. S.
Kresge Co., Inc., 633 P.2d 439 (Ariz. App. 1981).]

7. Peoples Bank and Trust Company is the conservator
of the estate of Nellie Mitchell, a 96-year-old resident of
Mountain Home, Arkansas, who has operated a news-
stand on the town square since 1963. Before that, she
delivered newspapers on a paper route and, according
to the evidence, still makes deliveries to certain “down-
town” business establishments and select customers.

It appears that Nellie, as she is known to almost
everyone in this small Ozark Mountain town, is a town
“landmark” or “treasure.” She has cared for herself and
raised a family as a single parent for all these years on
what must have been the meager earnings of a “paper
girl.”

Her newspaper stand was in a short, dead-end alley
between two commercial buildings on the town square.
She received permission to put a roof over the alley, and
this newsstand was her sole means of support. Her
tenacity was evident at trial when she was asked
whether she lived with her adult daughter, Betty. She
replied, “No, Betty lives with me.”

In the October 2, 1990, edition of the Sun, published
by Globe International, Inc., there was a photograph of
Nellie with a story entitled:

Special Delivery

World’s oldest newspaper carrier, 101, quits because she’s
pregnant! I guess walking all those miles kept me young.

The “story” purports to be about a “paper-gal Au-
drey Wiles” in Stirling, Australia, who had been deliver-
ing papers for ninety-four years. Readers are told that
Miss Wiles became pregnant by “Will,” a “reclusive
millionaire” she met on her newspaper route. “I used to
put Will’s paper in the door when it rained, and one
thing just kind of led to another.”

In words that could certainly have described Nellie
Mitchell, the article, which was in the form and style of a
factual newspaper account, in part said:

[S]he’s become like a city landmark because nearly every-
one at one time or another has seen her trudging down the
road with a large stack of papers under her arm.
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The photograph used in the October 2 edition of the
Sun, of Nellie apparently “trudging down the road with
a large stack of papers under her arm,” had been used
by the defendant in a reasonably factual and accurate
article about Nellie published in another of the defen-
dant’s publications, the Examiner, in 1980.

Peoples Bank, on behalf of Nellie, filed suit against
Globe for invasion of privacy and intentional infliction
of emotional distress. The jury awarded Nellie $650,000
in compensatory damages and $850,000 in punitive
damages. Globe asked the court to reverse the verdict or,
in the alternative, reduce the damages. Have any torts
been committed? Describe them. Are the damages rea-
sonable? [Peoples Bank & Trust Co. v. Globe Int’l, Inc., 786
F. Supp. 791 (W.D. Ark. 1992).]

8. Benjamin VonBehren, then two years old, and his
mother paid a visit to their neighbors Edward and Diane
Bradley. Mr. and Mrs. Bradley were not home, but Ben-
jamin and his mother were invited into the Bradley
home by the Bradleys’ sixteen-year-old daughter, who
was at home babysitting her nine-year-old brother,
Andy. Andy and Benjamin went to the backyard to play
with the Bradleys’ dog, a labrador retriever. The Brad-
leys’ dog had a bird in its mouth, which was disturbing
to Benjamin. Benjamin hit the dog and pulled its ears
and tail to get it to spit out the bird. The dog instead bit
Benjamin, who had severe lacerations on his face.

The VonBehrens sued the Bradleys, and the trial
court dismissed the case because Benjamin had pro-
voked the dog. The VonBehrens have appealed. What

should the appellate court do? Should the Bradleys be
held liable? [VonBehren v. Bradley, 640 N.E.2d 664 (Ill.
1994).]

9. KSL Recreation Corp. and Boca Partnership signed an
agreement on February 23, 1994, to form a joint venture
to renovate and expand the 356-acre Boca Raton Hotel &
Club resort in Palm Beach County, Florida. The joint
venture did not go through because KSL demanded an
additional $3.5 million in expenses and fees. Boca then
negotiated a loan with Olympus Real Estate Corpora-
tion. Boca was about to close on the financing of the
renovation with Olympus when KSL faxed a copy of a
lawsuit against Boca to Olympus. The lawsuit was not
yet filed. Boca had a litigation clause in its agreement
with Olympus, and it was required to pay more fees and
a higher interest rate. Did KSL interfere with Boca’s
contract with Olympus?

10. Michael Boone was assaulted in the Palace Bar in
Albert Lea, Minnesota, by Aristeo Martinez. Mr. Boone
suffered a laceration and multiple stab wounds. The
fight lasted three minutes and was already ended by the
time employees arrived to break up the two warring
patrons. Mr. Boone sued both Mr. Martinez and the
Palace Bar. Prior to the fight, Mr. Martinez was quite
obviously intoxicated, and bar patrons indicated that
he was quite loud.

What would Mr. Boone have to establish in order
to hold the Palace Bar liable for his injuries? [Boone v.
Martinez, 567 N.W.2d 508 (Minn. 1997).]

Avoiding Permanent Damage From 
Temporary Help

11. Because employers have become dependent on
temporary workers and the agencies that provide
them, an interesting issue has developed with regard
to liability: Who is responsible for checking the tempo-
rary worker’s background, especially when the tempo-
rary worker is offered a permanent position following
a temporary stint?

For example, Robert Half International, Inc., had
recruited T’Challa Ross as a bookkeeper, and she was
placed with Fox Associates, Inc., in Chicago. She did so
well at the temporary position that Fox hired her per-
manently.

However, Robert Half had failed to uncover the
fact that Ms. Ross had entered a guilty plea to charges
that she embezzled $192,873 from a former employer
and had been sentenced to four years’ probation and
community service. Once hired by Fox, Ms. Ross took
blank checks and forged signatures, which resulted in

her taking over $70,000 from the company. Her annual
salary was $35,000 when she was hired by Fox.

Fox brought suit against Robert Half to recover the
$70,000 plus its $6,600 fee, alleging that Robert Half
was negligent in that it failed to verify that Ms. Ross,
who had checked “No felony convictions” on her
application, indeed had no felony convictions. How-
ever, two previous employers had given good recom-
mendations and never mentioned any issues of
dishonesty or embezzlement.

However, a judge dismissed the case, ruling that
Robert Half was in the talent business and not the
background check or investigation business.

The issue is not limited to staff level. Sunbeam
discovered that the executive search firm it used to
recruit Al Dunlap did not discover that Mr. Dunlap
had been dismissed from two previous executive
positions. Sunbeam is reeling from losses resulting
from Mr. Dunlap’s tenure as CEO there.

Do you think there is a duty on the part of the
temporary agency to check backgrounds? Do you

R E S E A R C H P R O B L E M

31029 10 pp0366-0407 r2jm  12/9/04  11:12 AM  Page 406

0324678452, Business: Its Legal, Ethical, and Global Environment, Marianne Moody Jennings - ©Thomson



Chapter 10    Business Torts     407

NOTES
1. Robert Pear, “Health System Warily Prepares for Privacy
Rules,” New York Times, April 6, 2003, pp. A1, A19.
2. Melanie Stanley, “Very expensive suits,” Fortune, March 3,
2003, p. 40.

3. William Glaberson, “A Study’s Verdict: Jury Awards Are Not
Out of Control,” New York Times, August 6, 2001, p. A9.

think Fox should have done its own background
check? Why do you think the former employers said
nothing about her history and gave her good recom-
mendations?

Develop some recommendations and policies for
your company on background checks for employees
hired through a search firm or temp agency. Be sure to
consider what you have learned in this chapter on
references, defamation, and negligence. Also, refer to
the Web sites of various law firms and others advising
clients on this issue: http://www.bakerbotts.com.

You can also refer to the statutes of various states
that have passed laws on privilege with regard to
references: Alaska, Arizona, Arkansas, California,
Colorado, Delaware, Florida, Georgia, Idaho, Illinois,
Indiana, Kansas, Louisiana, Maine, Maryland, Michi-
gan, Nebraska, New Mexico, North Carolina, North
Dakota, Ohio, Oklahoma, Oregon, Rhode Island,
South Carolina, South Dakota, Tennessee, Texas, Utah,
Wisconsin, and Wyoming. For example, you could go
to http://www.capitol.state.tx.us to look for the Texas
statute.
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