	JOHN VINES AND HIS WIFE OF FRANCISCA CASAN VINES, plaintiffs and 
appellants, v. SUPERMARKET TOWN OF PUERTO RICO, INC. And GREAT AMERICAN 
INDEMNITY COMPANY, defendants and challenged; R. PEREZ COLLAZO h / n / b ESSO 
SERVICE STATION, and the third defendant appealed. 
Decided: September 14, 1962 - Number: 112 
Judgment of Federico Tilén, J. (San Juan) without stating a claim for damages and 
damages. Revoked, issued another ruling in favor of the plaintiff in accordance with the 
terms of public opinion. 
Oscar Castro Rivera, a lawyer for the appellants; Clemente Martinez and Carlos A. Perez Todd, 
and the third defendant's lawyers appealed; Rivera Zayas, Cestero & Rivera and Rua Aldo 
Segurola Diego, attorneys for the appeal. 
Chamber composed of Judge President Mr Negron Fernandez and Associate Justices Gentlemen 
Lugo and Blanco Davila. 
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EL MR DAVILA ASSOCIATE JUDGE delivered the opinion of the Court. 
The applicant had an accident in the parking area that serves the Pueblo Supermarket 
located at the exit of Rio Piedras toward Caguas. He called the entity that operates the 
supermarket and the insurer of its compensation for damage suffered. The insurer 
urged demand for third party against the operator of a petrol service station next 
to the area Mating where the accident occurred. The third defendant replied demand 
of the third and the filed by the appellant here. The trial court rejected the 
claim for the claimant. It found that although the defendant and the third defendant had 
been negligent, the plaintiff, "can avoid walking a little more to go through a 
dry, assumed the risk that caused the accident, "which defeated his cause of action 
throughout. 
Thus occurred the events giving scope to this lawsuit. The claimant fell from a 
car and going to cross the gulf that separates the establishment where the 
supermarket, slipped and fell to the ground. On the pavement and the sidewalk had water with grease, but 
the court concluded, and so the photographs revealed that there was another site where it did not happen 
was invaded by the oily waters. The sentencing court determined that the waters 
came from the service station operated by the third defendant. Also found that 
the corporation defendant had knowledge of the situation and had not conducted management 
to avoid any water that runs through the area Mating. [1-2] 
In the current state of the law "[t] he concurrent negligence of the injured no excuse 
responsibility, but involves the reduction of compensation ", (1) Art.'s 1802 
(1) "He who by action or omission cause harm to another, speaking at fault or negligence is 
obliged to repair the damage caused. The concurrent negligence of the injured no excuse 
responsibility, but involves the reduction of compensation. "(end note below) 
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Civil Code, 31 L.P.R.A. 5141 (Supp. 1961). So the question boils down to whether the 
concept of "recklessness" (2) as used in the Act includes the assumption of risk. 131 
The term "assumption of risk" fits a variety of meanings. Meistrich v. Casino Arena 
Attractions, 155 A.2d 90T 82 ALR2d 1208 (NJ 1959); Montellier v. United States, 202 F. 
Supp. 384, 394 (DCEDNY 1962) Keeton, Injuries From Open and obvious Conditions, 33 
Texas L. Rev. 1, 4 (1954). [4-5] 
It is used on occasions when it has been explicitly or tacitly agreed not to claim, however the party 
defendant fall into neglect. Meistrich v. Casino Arena Attractions, supra. 
Obviously this is not the meaning that comes into play-in this case. Also used the term 
in situations where the defendant has not liable because it failed to 
obligation of any kind to the claimant, or if any had not broken. It was 
classifies it as an assumption of risk in respect 
(2) At the hearing on February 24, 1956 before the Legal Committee of the Civil 
Senate to consider the Q. S. 652 for the 1953-1956 quadrennium, which became 
in Act No.. 28, 1956, enmendatoria Art. 1802 Civil Code, and explained the use 
the word "reckless", as appears from a transcript of that hearing are in the 
record of the Department of Justice: 
"As I explained at first glance, the writing of the draft, or preliminary, it tried to be as 
precise as possible from the point of view of legal technique and after the comprehensive study of 
the matter found that the precise term used in this case was "the recklessness of 
damaged '. At that already stowed following examples of authors and even from other codes 
Countries using the term 'reckless' and also a discussion that we had read that 
raised the irrelevance, in pure legal terminology, to speak of fault or negligence 
against oneself, because the fault or negligence is a legal phenomenon that involves violation 
of duties to another and that was a little vague talk about the fault or negligence of 
prejudiced against himself and preferred to follow the terminology of recklessness. "(end of note 
below) 
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"Primary". (3) v. Texidor Admor. Parks, 85 D.P.R. 877 (1962); Meistrich v. Casino Arena 
Attractions, supra; 2 Harper & James, The Law of Torts, Sec. 21.1 (ed. 1956). Nor is it 
applicable to the facts of this case presents. In another sense, which is classified as 
"secondary" assumption of risk is an affirmative defense to plead who has 
breached an obligation. (4) The claimant has assumed the risk created by the 
breach of an obligation that the defendant had for him. Meistrich v. Casino 
Arena Attractions, supra; 2 Harper & James, op. cit. 1 sec. 21.1; James, Jr., Assumption of Risk, 
61 Yale L. J. 161 (1952). The latter is the situation that this case presents. The 
Supermarket did not comply with the obligation to keep the area safe for their mating 
clients. It was his duty to do so. Morris v. Atlantic & Pacific Tea Company, 121 A.2d 135 
(Pa. 1956); Hoffman v. The Kroger Company, 340 S.W.2d 152 (Mo. 1960). The defendant does not 
denies this obligation. The plaintiff, although they had to go elsewhere, decided to do it 
where was covered by the oily waters. Acted recklessly. [6] 
The state of facts that we consider what is presented here is a typical case of negligence 
contributor. This has been supported by knowledgeable on the subject, and courts have so 
determined. They argue that the assumption of risk in its meaning "child" is nothing other than 
a phase or manifestation of the negligence contributor. In Hubenette v. Ostby, 6 N.W.2d 637 
(Minn. 1942) explained it to the next page. 638: 
"In an action for personal injury stream, where a plaintiff is placed in a position 
it has to face 
(3) In the case of Echeverria v. Despiau, 72 D.P.R. 472 (1951) and Palmer v. Barreras, 73 
D.P.R. 279 (1953) did allude to risk taking in its "primary", but 
both determined that was not applicable to the facts presented. 
(4) The Rules of 1943 were 6.3 and 1958 of the Civil Procedure provide that defense 
assumption of risk and negligence must be affirmative. (end note below) 
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with potential risks for it known that an ordinarily prudent person would avoid, 
the plaintiff bears the risk for any injury suffered by their conduct. Such an assumption 
Risk is a phase of the doctrine of negligence and should be included contributoria 
appropriately within that term. Mosheuvel v. District of Columbia, 191 U.S. 247, 257, 
24 S. Ct. 57, 48 L. Ed. 170; Houston, E. & W. T. Ry. Co. v. McHale, 47 Tex. Civ. App. 360, 105 
S.W. 1149; Restatement, Torts, § 466, comment c, d; Prosser, Torts, § 519 p. 379.11 
The Supreme Court of United States v. Owens Union Pacific R. Co., 319 U.S. 715 (1943) 
said: 
"The defenses in the common law known as assumption of risk, negligence 
contributoria and the doctrine of coempleado (fellow servant rule) originated and developed 
together. Although it was not conceived in identical ways, united and mistook the 
application given to them. When confused, first and then created a darkened 
confusion that served only to create more confusion, with time the three defenses in 
Instead distinguished from one another, they became indistinguishable. And the defense of assumption of risk, 
given an incorrect name, he held large areas of the law of negligence. " 
See also Tiller v. Atlantic Coast Line R. Co., 318 U.S. 54, 62 et seq. (1943); Prosser, The 
Thomas M. Cooley Lectures, Comparative negligence, 1, 48 (1953); Buford, Assumption of 
Risk Under the Federal Employers' Liability Act, 28 Harv. L. Rev. 163, 183 (1914). 
In the case of Meistrich v. Casino Arena Attractions, supra, stated: 
"We are satisfied that there is no reason to classify the theory of risk taking 
in its' secondary 'as something other than negligence contributoria, and therefore 
to project this idea in the sense indicated, you should not use the terminology of the doctrine of 
risk-taking. On the contrary, as suggested in Hartman v. City of Brigantine, supra, 
(23 NJ to the page. 537, 129 A.2d the page. 880), should be included under the negligence 
contributoria. " 
Page: 39 
The following cases contend that the assumption of risk in the form called 
"secondary" tantamount to negligence contributoria. Co Mackintosh. v. Wells, 118 So. 276 (Ala. 
1928); Boulder Valley Coal Co.. v. Jernbegr, 197 P.2d 155 (Colo. 1948); Ballow v. Jewett City 
Sau Bank, 24 A.2d 260 (Conn. 1942) v. Barthoff Baker, 71 So.2d 480 (Fla. 1954); Hargis v. 
Standard Oil Co., 134 NW2d 518 (Fig. 1956); v. Emhardt Perry Skadicine, Inc., 46 N. E.2d 704 
(Ind. 1943) Electric Plant Board v. Dotson, 304 S.W.2d 779 (Ky. 1956) Porter v. Cornette, 206 
S.W.2d 283 (Ky. 1947); Spears v. American Fidelity & Casualty Co., 123 So.2d 513 (La. 1960); 
Grasaw v. Hanson, 32 NW2d 583 (Minn. 1948); Schleisner Co. v. Birchett, 96 A.2d 494 (Md. 
1953); Centrello v. Basky, 128 N.E.2d 80 (Ohio 1955); veto v. C.W. & P. Constr. Co., 28 
NE2d 507 (Ohio 1940); Earll Wichser, 30 A.2d 803 (Penn. 1943); Chattanooga Gas Co.. v. 
Underwood, 270 SW2d 652 (Tenn. 1954); Packard v. Quesnel, 22 A.2d 164 (Vt. 1941); Rocky 
Mountain Trucking Co.. v. Taylor, 335 P.2d 448 (Wy. 1959); Askin v. Dalgarno, 293 F.2d 424 
(10mo. cir. 1961); v. Weber Eaton, 160 F.2d 577 (D. C. Cir. 1947). See also the exhaustive 
monograflía in 82 A.L.R.2d 1218 (1962). 
Harper & James, op. cit. to assess the exposure they do in their attempted to defend 
assumption of risk ends with this statement: 
"The doctrine of assumption of risk is in almost all its aspects, no matter how it is 
analyzed and defined the theory of the defendant that limits their liability and as a consequence 
reduces the compensation of victims of accidents. It is a drag on the extreme individualism 
the beginnings of the industrial revolution. But apart from any question of law or of 
substance, the notion of taking the risk is merely a re-exposure to other terms or 
concepts much better known, such as the scope of duty or the doctrine of negligence 
contributoria. . . . 
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Except in cases of assumption of risk, per se [refers to the primary meaning 
we have alluded to] the term and concept should be abolished. Nothing adds to the right 
modern, except confusion. " 
See also Prosser, Torts, Sec. 55, pp. 305 (2nd. ed. 1955 Payne, and Assumption of Risk 
Negligence, 34 Can. B. Rev. 950 (1957); James, Jr., Tort Liability, 63 Yale L. J. 605, 630, 631 
(1954); Green, negligence Protection Under Law, 47 Nw. U.L. Rev. 751 (1953); Whelan, 
Comparative negligence, (1938) Wis.. L. Rev. 465, 482; Harbinson, Distinction Between 
Assumption of Risk and Contributory negligence in Wisconsin, (1960) Wis.. L. Rev. 460. 
In the state of Wisconsin, where there is a version of comparative negligence (39 WSA 
331,045), requires that the plaintiff's negligence is less than the defendant was 
had argued that while negligence contributoria established in the degree required by the 
no action law defeat, the assumption of risk was an absolute defense. Shrofe v. Rural 
Mutual Cas. Ins. Co., 45 N.W.2d 76 (Wis. 1950); Schiro v. Eastern Realty, 76 N.W.2d 355 
(Wis. 1956). Now, just eight months ago, the Supreme Court of that State have changed 
position and concluded that the negligence contributoria and the assumption of risk in certain cases 
amount to the same thing and adopts this new posture by being more in keeping with the spirit that animates 
the adoption of the doctrine of comparative negligence. McConville v. State Farm Mutual 
Automobile Ins. Co., 113 N.W.2d 14 (Wis. 1962); Note 60 Mich. L. Rev. 819 (1962); Bielski v. 
Schulze, 114 NW2d 105 (Wis. 1962) and see concurring opinion in Baird v. Cornelius, 107 
N.W.2d 278 (Wis. 1961. [7] 
It is therefore inevitable conclusion that the taxpayer negligence and risk taking in 
the sense that we considered, and under the circumstances 
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in this case are the same thing, and that the plaintiff incurring any of them do not 
loses his cause of action, but this entails the reduction of compensation that may have 
right. [8] 
We turn now to the compensation awarded. The judge for instance, as we said, 
determined that the plaintiff could have avoided going through the waters that invaded the area 
mating. Thus, the claimant incurred in the same manner that negligent were negligent 
The owner of the service station and the owner of the Supermarket to create the first and tolerating 
the second a hazardous situation. It is therefore appropriate that the damage suffered by the plaintiff is 
reduce by half. [9-10] 
The plaintiff according to the evidence before us, suffered a fall and "had a severe trauma 
on the right foot in the left knee, and in one hand, "the four days of the accident 
"showed swelling of the entire right leg from the middle third of his right leg up 
the right foot, "showing" signs of formation of a large hematoma that occupied the region 
ankle and the tarsal joints in his right foot. "I felt great pain. He presented 
lacerations in the left knee and a slight injury in her left hand on the ring finger. " 
He took x-rays and they revealed "a abulsión [sic] a small detachment in the 
face of the scaphoid bone tarsus right. "Because of this remained in bed 
about 25 days and then was referred to the therapist. He had a full recovery, but the 
trial date still felt pain when walking. Incurred fees 
doctors, medicines and X-rays which amounted to $ 285. If there was no negligent 
the taxpayer could damage estimated at $ 4000, but comes as the reduction 
of compensation in the manner indicated above, the verdict will be revoked by 
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Superior Court, Hall of San Juan, on January 22 1959 and will issue another in his place 
convicting the defendants and the third defendant (5) to satisfy the amount of solidariantente 
$ 2142.50, with imposition of costs, including those incurred in this appeal. 
(5) By not amend its demand to include the third defendant as a defendant in the 
action could be argued that no sentence can be handed down against him in the manner that we have 
fact (Rule 14, 1943 in force when the action started and included the third defendant; 
Cf. Rule 12.1 of 1958), but considering that the third party not only answered the complaint against 
third, but he made allegations against the original demand, and that the applicant 
incriminating evidence against the two-defendants and the third defendant, do not constitute 
sublimate a refinement procedure to prevent full justice. See, Simonpietri v. White 
v. Lippitt & Simonpietri, 74 D.P.R. 533 (1953). (End note below)
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