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Union Organizing
In this module you will examine union organizing. Though the percentage of the workforce that is unionized has declined steadily, there are many who feel that the workforce is primed for a positive response by employees to a new effort in organizing. It is important for companies to be familiar with the laws regarding organizing drives, and what their managers can and can't legally do. 

Many unions are restructuring themselves, and under new leadership, are focusing their recruitment efforts in what would have been nontraditional areas in the past. 
Listed below is the link to the National Labor Relations Board. 

The United States National Labor Relations Board Enforces the NLRA (law involving rights of companies, unions and workers in union-related activities). 

Learning Objectives
When you have completed this module, you should be able to: 
1. Evaluate the pros and cons of union organizing first from the perspective of the employer (case).
2. Evaluate the pros and cons of union organizing first from the perspective of the employees (case).
3. Assess the context for union organizing within an organization and the issues that human resource professionals need to deal with (SLP).
4. Evaluate ways to change the conditions listed above (TD).
Module 04 - Background Information
Union Organizing
Required Materials
Acuff, S., & Friedman, S. (2006, August). Millions of Workers Could Get New Economic Kick in the Groin, Courtesy of Bush Labor Board. Labor Notes,(329), 5-6.  Retrieved May 21, 2008, from ProQuest Health Management database. (Document ID: 1093022361).
The last thing America's workers need is another economic kick in the groin, but the Bush Labor Board may soon deliver what could be its lowest blow yet.

In a series of pending cases known as Kentucky River, the National Labor Relations Board could strip what remains of federal labor law protections from hundreds of thousands, perhaps millions, of workers whose jobs include even minor, incidental, or occasional supervisory duties.

REDEFINING WORKERS

The pending cases involve charge nurses in a hospital and a nursing home and lead workers in a manufacturing plant, but these workers could be just the tip of the iceberg. If you work in the non-Railway Labor Act part of the private sector-including retail or other services, manufacturing, construction, utilities-and your job duties include training or giving direction to a co-worker, the limited union rights still available to you under federal labor law could be at risk.

Workers in professional occupations with high proportions of team leaders-such as computer systems analysts and other information technology occupations, nursing, and many more-are especially vulnerable.

The consequences of bad Labor Board rulings in these cases have the potential to strip coverage in every nook and cranny of the workforce and create innumerable new opportunities for mischief by employers bent on denying workers' their fundamental human right to form a union.

Long-established collective bargaining relationships will also unravel, as employers emboldened by the rulings assert that they no longer have a duty under federal labor law to recognize or bargain with their employees' unions.

It will be back to the law of the jungle in industries like health care, where disruptions from labor disputes became so severe in the early 1970s that Congress passed special legislation to bring employees of private non-profit hospitals under federal labor law coverage.

STAKES ARE HIGH

The stakes are high for the public, too. In health care, for example, scholarly research has documented that heart attack survival rates are higher for patients in hospitals where nurses have a union than in hospitals where nurses do not. For workers in hazardous occupations, having a union in their workplace can spell the difference between life and death, or health and illness, on the job.

Months before George Bush was declared President in 2000, Human Rights Watch issued a report that found U.S. labor laws were grossly out of compliance with international human rights norms. The report's bill of particulars was lengthy, but the first item on the list was U.S. labor law's failure to cover millions of workers-including, among others, managers and supervisors in the private sector.

Two years later the Government Accountability Office estimated that 32 million workers lacked coverage under U.S. labor laws. Included in this number were nearly 11 million private sector managers and supervisors, even before the Board's pending rulings in Kentucky River.

The ink was barely dry on the GAO report before the huge numbers they reported became out of date, in the wake of an assault on workers' rights by the Bush administration, its Labor Board, and right-wing Republican governors in several states.

In the private sector, the Board stripped coverage from graduate student employees, certain disabled workers, and employees of temporary help agencies.

These rulings harmed large numbers of workers, but are a drop in the bucket compared with the possible impact of Kentucky River-which, according to a new report from the Economic Policy Institute (EPI), could strip protections from eight million private sector workers.

WIDESPREAD DAMAGE

Workers who are at risk of being deemed "supervisors" by the Labor Board and who could therefore lose their union rights can be found in nearly every occupation and industry. EPI finds, for example, that 843,000 registered nurses-more than one-third of all the private sector RNs in the country-may be stripped of union rights coverage.

All told, there are 35 occupations in which more than 50,000 workers are at risk of losing union rights. Examples include electricians (152,000), machine operators (99,000), assemblers (92,000), mechanics (77,000), pharmacists (70,000), and guards (50,000).

Examples of other heavily affected occupations include freight, stock, and material handlers (44,000 workers at risk), post-secondary teachers (43,000), production checkers and inspectors (29,000), printing press operators (25,000), editors and reporters (24,000), tool and die makers (22,000), and glaziers (10,000).

Congress opened the door in 1947 by excluding supervisors from coverage as part of the Taft-Hartley amendments to the NLRA. Even that reactionary Congress, however, made it clear that it did not intend to deny coverage to professional workers, lead workers, or others whose jobs did not include responsibility to hire, fire, and discipline other employees.

Ever since, a series of decisions by judges and NLRB members has steadily expanded the supervisory exclusion. In its 1980 Yeshiva decision, for example, the Supreme Court ruled that because professors at private universities participate in campus governance, they are supervisors and therefore not covered by federal labor law.

Thereafter, private universities could and did snuff out faculty organizing campaigns with impunity. Within a few years of Yeshiva, private university faculty collective bargaining virtually vanished.

The pending decisions in Kentucky River could be Yeshiva on steroids for workers who have ever given incidental direction to a colleague or co-worker in the performance of their jobs.

It is particularly outrageous that the Bush NLRB has turned down labor's request for oral arguments in these cases, thereby denying workers who will be harmed the opportunity to be heard. (See below for information on how to protest the NLRB's denial of oral arguments.)

ONTO THE OFFENSIVE

We must go beyond good defense; we must win serious protections for workers' rights.

The Employee Free Choice Act is currently on the table in Congress. The bill's three main provisions are card check recognition of unions, first-contract arbitration, and stiffer penalties for illegal employer conduct. Since its introduction EFCA has garnered 215 House co-sponsors-just three shy of a majority-and 43 in the Senate.

The need is urgent. The stakes are high. Please join with us in the important fight to protect workers' rights.

AFL-CIO (2007). Trends in union membership. Retrieved May 21, 2008 from http://www.aflcio.org/joinaunion/why/uniondifference/index.cfm
As wages stagnate, as companies cut back on health insurance and pensions and as work hours grow longer, more and more workers want a voice on the job with a union. 

There were 15.4 million union members in the United States in 2006. The AFL-CIO represents 10.5 million working men and women, including 2 million members in Working America, its new community affiliate.

Two and a half million workers have formed new unions since 1996, showing that steady dedication and perseverance is laying the groundwork for greater change in America’s workplaces and communities. 

Independent polling shows that as many as 58 million workers in America would join a union if they had a chance—but few ever get that chance because employers routinely block workers’ efforts to improve their lives through unions. Increasingly, elected leaders, community groups and religious leaders are demanding that companies stop breaking the law and hindering workers’ efforts to form unions.

Percentage of Workers Who Belong to Unions, 1995-2006
Membership as a Percentage of Payrolls

Anonymous (n.d.) Collectivization and confrontation. Retrieved May 21, 2008 from http://www.hrmguide.net/hrm/chap12/ch12-links1.htm#ch12col
Employee relations
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 Introduction

This section examines the nature of employee relations within the framework of HRM. It looks at the roles of trade union, arbitration and legislation. Employee relations is not confined to unionized collective bargaining but encompasses all employment relationships. It goes beyond the negotiation of pay and benefits to include the conduct of the power relationship between employee and employer. 
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 Look at the   TUC General Secretary-elect's New Year Concerns as an indication of wider trade union interests in the UK 
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  The High Price of Militant Unions  You can agree or disagree with the content but a speech by Tony Abbott at the end of 2001 provides a useful insight into the Federal Government's industrial relations strategy. On HRM Guide Australia. 
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 A Conference Board report - Challenging year expected in public sector bargaining - looks at negotiations in Canada during 2003.
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 Collectivization and confrontation

The employment relationship is a problematic one. Regarded by neo-classical economists as an exchange of labour for pay, it is also a power relationship in which the employer has the formal authority to direct effort towards specific goals, whereas the employee can - informally - frustrate the achievement of those objectives (if they so choose). In the past, 'industrial relations' has been associated with conflict between trade unions and employers and conveys a picture of acrimonious strikes and lock-outs. 
There are significant differences in union density (proportion of the workforce who were trade union members) between Canada and the USA, and also between and within industry sectors in the United States. In the period 1950-2001 union density in Canada fluctuated in the range around 32-37%, with a marked drop between top and bottom of this range between 1995 and 2001. By contrast, there was a consistent drop in US union density between 1960 and 2002, down from comparable levels to those in Canada to a mere 13.2% (16.1 million workers) in 2002.
Why is there such a difference? The prevailing view (see Johnson, 2002) is that mandatory voting has discouraged unionization in the USA whereas card-checking (counting the number of existing union members) has encouraged unionization in Canada - until recently. In fact, there was a marked changed in the proportion of the Canadian workforce covered by manadatory voting between 1993 (18%) and 2000 (62%). Individual provinces have introduced these changes with Ontario being the most significant (because of its population) in 1995.
According to the US Department of Labor:
* Men are more likely to be union members than women.
* African-Americans are more likely to be union members than either whites or Hispanics.
* Nearly 4 in 10 government workers were union members in 2002, compared with fewer than 1 in 10 employees in private-sector industries.
* Almost two-fifths of workers in protective service occupations (including firefighters and police officers) were union members in 2002. Protective service occupations have had the highest union membership rate of any broad occupation group in every year since 1983.
Reference: Johnson, S. (2002) "Card Check or Mandatory Representation Vote? How the type of union recognition procedure affects union certification success." Economic Journal (April 2002): 344-361. 
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 Attempts at union representation are often unsuccessful in the USA. This article features one example:  Nissan employees reject UAW representation. 
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  The corporate scandals of the early 21st century have impacted on public opinion in the USA. See New attitude towards unionism - results of a poll taken for Labor Day 2002. 
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  Ken Georgetti, President of the Canadian Labour Congress, told thousands of union delegates at the opening of the CLC's 23rd Convention that organized labour can become a powerful political force to defend people from corporate greed and capitalist excess. See A new role for organized labour? 
Schwartz, R. (2007, May). Navigating a Minefield: U.S. Workers and the Legal Right To Strike. Labor Notes,(338), 10-11.  Retrieved May 21, 2008, from ProQuest Health Management database. (Document ID: 1341920781).
Work stoppages in the United States are (still) plummeting. In 2004 unions took part in 17 major strikes, compared with 470 in 1952. A minefield of legal restrictions that increasingly intimidates unions from exercising their most effective weapon is partially to blame.

The National Labor Relations Act (NLRA), the most important U.S. labor law, expressly provides for the right to strike. Enacted in 1935, the NLRA forbids retaliation against workers who strike or engage in other forms of collective activity.

Following the act's passage, unions took advantage of the right to strike in unprecedented numbers. In 1936-37 they engaged in almost 9,000 walkouts, more than in the previous nine years together. Over a 1 ,000 were sit-downers.

To counter labor's militancy, which some feared might turn revolutionary, employers mounted a concerted effort to weaken the legal protections for strikes and, where possible, to eliminate them completely.

PERMANENT REPLACEMENT

The first blow landed in 1938 when the U.S. Supreme Court issued its infamous Mackay Radio decision. Previously, unions widely assumed that an employer that hired permanent replacements during a strike would violate the NLRA ban on retaliation.

Mackay upset this apple cart. Employers, said the court, can hire permanent replacements from the beginning of a strike even if temporary replacements are available. The replacements can keep their positions when the strike concludes, even if this means that strikers have no jobs to return to. When unions complained that permanent replacement was no different from a discharge, the court explained that displaced strikers remain employees because they enjoy a preference for future openings.

Following Mackay, employers used the threat of replacement to intimidate unions and encourage strikers to desert their comrades. But they generally refrained from carrying out the strategy because of the perceived difficulty in training new workers, especially for positions requiring extensive skills.

A shift occurred in 1981 when President Ronald Reagan responded to a strike by air traffic controllers by permanently replacing the entire 11,000-person bargaining unit. Reagan showed that even in a highly skilled industry, it was possible to train workers on a mass scale. Inspired, employers began to hire permanent replacements in significant numbers, often in the first days or weeks of a walkout.

If strikers tried to block the scabs, employers obtained court injunctions limiting the number of pickets, sometimes to as few as one at a time.

The Mackay rule is a heavy burden on the right to strike. Besides destroying the livelihood of replaced workers, an employer that brings in new workers is likely to insist on dismanding seniority and union security. If enough workers are hired it may be able to withdraw recognition from the union.

NO SOLIDARITY STRIKES

Antagonized by a wave of strikes in 1946, Congress enacted the Taft-Hartley Act of 1947. This law imposed a plethora of restrictions; chief is Section 8(b)(4), a prohibition against solidarity strikes.

Section 8(b)(4) makes it illegal for strikers to picket businesses other than their own. Strikers cannot picket suppliers or businesses that purchase their firm's products, or ask workers at these firms to strike in their support.

If a strike is against one division of a corporation, strikers cannot picket other divisions. Nor may workers in other divisions stop work on their own initiative. Asking a union in another country to picket a customer has even been ruled illegal.

Section 8(b)(4) is particularly debilitating in industries where work is subcontracted. The real power to decide wages and working conditions may be held by a contractor, but employees of the subcontractors cannot picket the contractor or appeal for joint action by its employees.

In the 1930s U.S. workers sometimes closed entire cities to support strikes. One of the biggest upheavals occurred in 1934 when the workers of San Francisco stayed home in solidarity with striking maritime workers. Section 8(b)(4) makes such general strikes illegal.

The National Labor Relations Board, the agency that administers the NLRA, levied another punishing restriction in 1984. To conduct a successful strike, a union must be able to persuade customers, suppliers, and employees to respect its picket lines.

Traditionally, the law allowed strikers to stand in front of trucks, hurl insults, and picket in large numbers - without fear of losing their jobs. But in a decision called Clear Pine, the NLRB said that an employer can fire a striker whose conduct is "reasonably likely" to intimidate a non-striker from crossing a picket line.

The decision gives employers a green light to fire a striker who yells imprecations, spits, touches a car, or stands in front of a vehicle for more than a brief instant. Mass picketing, in which hundreds of strikers picket at the same time, has also been ruled illegal. Clear Pine, in combination with Mackay, makes it almost impossible to stop an employer from hiring large numbers of strikebreakers.

PUBLIC SECTOR MINEFIELD

Although private sector labor law is full of mines, public sector labor law is even worse. Among government workers, who comprise almost 20 per cent of the workforce, strikes are almost always illegal.

Title 18 of the U.S. Labor Code prohibits federal government workers from participating in a strike or even "asserting" the right to strike. Penalties include imprisonment and fines. Most states also bar public employee strikes. The following Massachusetts law is typical:

No public employee or employee organization shall engage in a strike, and no public employee or employee organization shall induce, encourage, or condone any strike, work stoppage, slowdown, or withholding of services by such public employees.

In 2007 the Massachusetts Labor Relations Commission prohibited the Boston Teachers Union from even holding a vote on whether to conduct a oneday work stoppage.

As it now stands, U.S. labor law places a straitjacket on strikes. At a minimum, unions and their supporters should campaign for the following reforms:

* Amend Section 13 of the NLRA to prohibit employers from hiring permanent replacements during a strike.

* Amend Section 8(b)(4) to permit solidarity strikes.

* Amend Section 8(b)(1) to allow strikers to engage in spirited nonviolent debate with non-strikers.

* Amend federal and state laws to allow strikes by government workers.

These changes must be accomplished before it can be said without hypocrisy that U.S. workers have a right to strike. In the meantime unions must choose between bowing to an unjust system or courageous resistance and brave defiance.
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	Work stoppages in the United States are (still) plummeting. In 2004 unions took part in 17 major strikes, compared with 470 in 1952.


Wheeler, H. N. (2005, January). The Third Way. Business and Economic Review, 51(2), 6-8.  Retrieved May 21, 2008, from ABI/INFORM Global database. (Document ID: 774827691).
	Ensuring a quality workforce is one avenue that unions have to improve their good standing with both industry and government. This and other strategies represent a "third way" between labor militancy and absolute employer control.


	


What if you had a football team that consistently lost to a rival team, and, in trying to figure out why, you discovered that: (1) the other team always considered beating you a matter of life and death and would stop at nothing to defeat you, (2) the rules were slanted in favor of the other team, and (3) most of the fans consistently supported the other team? Surely you would want to consider changing the conditions under which the games were being played.

This is the situation in which the American labor movement finds itself at the present time. Its opponents managers - literally see that their jobs are at risk if a union succeeds in organizing their workers. The rules labor laws - which were enacted to encourage collective bargaining, instead work against union organizing. And a good portion of the public believes that business leaders are the good guys and union "bosses" are the bad guys.

For a strong labor movement to exist in any national system, the conditions must be right. Two of these conditions are holding the resistance of management to a reasonable level and having the support of government. For government support to be present, public opinion must be favorable.

The traditional strategy for constraining management opposition to unions has been to overpower resistance by aggressive and confrontational organizing campaigns. The traditional strategy for influencing government has been direct involvement in politics. Unions support friendly politicians and attack unfriendly ones. They actively lobby government officials.
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Recently, unions have recognized that they must turn to nontraditional strategies. As to management opposition, unions have attempted to lessen it by demonstrating to managers that they can have a positive impact on the company's bottom line. They have also turned their attention to influencing management behavior by using their ownership of capital, both in their own company and through the massive union pension funds. As to government, unions have become increasingly sensitive to doing things that reflect favorably on their public image.

Unions and Training

One avenue unions have to improve their good standing with industry and government is to ensure a quality workforce. Unions supplying or supporting worker training can address five areas: (1) improving productivity, thereby serving management's concerns for the bottom line; (2) improving the skills, and therefore the pay, of workers; (3) contributing to local economic development by providing a skilled workforce; (4) benefiting society at large by improving the quality of society's stock of human capital; and, (5) giving unions an opportunity to make a contribution for which they are uniquely suited.

Although the first two items on the above list are reasonably obvious, the last three may not be. As to contributing to local economic development, South Carolina is a prime example of a state providing training for prospective employees of firms that locate in the state. Western European unions, faced with many of the same problems as American unions, have also been quite active in training programs for this same purpose: local and regional economic development.

The European Trade Union Regional Network (TURN), formed in 1987, is involved in programs of job creation and vocational education. TURN includes grassroots union organizations in all of the Western European countries. It is a local-to-local network that does not involve the national unions or their federations. For example, a local union in Denmark tries out a training program. It shares its successes and failures with other members of the network so they can benefit from its experience. Joe Mitchell, TURN'S executive secretary, says that this takes advantage of the power of the example. To borrow Mitchell's metaphor, once you see someone else ride a bicycle, you will not see it as an impossible feat.

TURN unions have established job training centers, developed training programs for a variety of occupations, helped convert existing firms into new businesses, established funds to facilitate new business start-ups, established a high-tech training center in cooperation with universities, and assisted in the development of cooperatives and credit unions. They have even worked with rural communities in helping to develop the infrastructure necessary to attract business. But the one main idea is to bring into being a skilled workforce that will attract industry to a locality or region.

If workers are more highly trained they will be more productive, making a contribution to society at large by raising wages, thereby creating more wealth in the society. Skilled workers are less likely to remain unemployed for long periods. The wider distribution of wealth in the society supports political democracy. Compared to other nations, the United States is lagging behind other developed countries in training its workforce. To the extent that unions can help solve this problem, their public image should improve, which may, in turn, give them greater political influence.

Why are unions in a unique position to provide training programs, at least in some industries? In the first place, there is no conflict between such a cooperative, "productivist" strategy and unions' traditional role of advocating the interests of workers. This is because, as eloquently stated by European sociologist Wolfgang Streeck, employment is a "magic kingdom full of paradoxes and contradictions." This includes a "vexing dilemma" for employers between their individual short-term interests and their collective longterm interests. One horn of the dilemma is that because workers may leave and go to a competitor, it is not in the interest of any particular employer to train them. The other horn of the dilemma is that employers in general, in any industry, need a skilled workforce. The long-run result of pursuing short-term interests is that employers lack the skilled workers that they need. The International Brotherhood of Carpenters argues that this phenomenon in the construction industry has led to a "dumbing down" of the workforce, leading to a critical shortage of skilled carpenters.

Contrary to the situation of employers, it is in the interest of employee organizations to create a cadre of skilled workers. The collective instrument of union training and apprenticeship programs, such as those of the International Brotherhood of Electrical Workers (IBEW), is ideally suited to fulfill both the shortterm requirements of particular employers and the long-term interests of employers in their industry.

Another set of strategies that can have an impact on both employer opposition and public opinion/political influence comes under the heading of workers' capital strategies. These have three main aspects: (1) workers owning stock in their own employer, (2) worker pension funds owning stock in a variety of companies, and (3) union funds being used for local or regional economic development.

Worker Ownership

Worker-owned enterprises is an old idea whose time may have finally come. The 19th-century Knights of Labor, which had 700,000 members in 1886, had the establishment of producer cooperatives as one of its core goals. They believed that the owners and the workers should be the same persons, with the producers owning the enterprise. Modern experience with worker ownership has been mixed, partly because the best known majority worker-owned enterprises have been in deeply troubled industries such as steel and airlines. However, there are hundreds of enterprises that are majority employee-owned, and thousands more in which employees own a substantial share, that have been successful. The promise of worker ownership is that it can enable workers to have more than mere "voice." As owners, they can have real power to influence management policy on such matters as plant closings and executive pay.

The Power of Pension Funds

Union pension funds are the repository of billions of dollars. The AFL-CIO Center for Working Capital is heading up an international effort to use the influence of labor's pension funds to require socially responsible behavior of corporations. This has become more salient in several European countries that have new private pension systems. Influence can be exercised either by the fund being an activist shareholder, as is CalPers (the large California public employee fund), or by investing in funds that hold stocks only in companies that are socially responsible. If unions can move the powerful multinational corporations in the direction of social responsibility, this should improve their public image and, therefore, their political power. However, the problem with this strategy is that it produces no concrete gains for the workers whose pensions are dependent on these funds. Also, these funds are for the purpose of providing pensions, and the trustees of these funds are bound to invest in such a way to serve this purpose above all others.

Economic Development

For several years now, labor has been establishing funds to finance local and regional economic development. The Canadians have been the leaders in this, with the Labor Sponsored Investment Funds (LSIFs) being the largest source of venture capital in Canada. A European example is Metallica, a venture capital fund into which the Swedish Metalworkers' Union places five percent of its funds. In the United States, the Heartland Fund, founded by the Steel Valley Authority in the Pittsburgh area, has been involved in setting up several substantial funds to provide capital to employee-friendly small and medium-size enterprises.

The project has been supported by the United Steelworkers of America, the International Union of Electrical Workers (IUE), and other unions. This strategy solidifies the role of unions as part of the answer to the problems of industry and workers in a global economy, instead of as one of the problems. It has the potential to influence both employer and public attitudes toward unions.

So What?

Why does all of this matter? Would the country be better off with a strong labor movement? My own view is that it would. Societies need some balance between the interests of capital and labor. Yet, in our global world economy, the weight of capital is overwhelmingly powerful. Some of us who study this field still believe in the idea of industrial democracy, where workers have real power in influencing the company policies that affect their working lives.

One hears a great deal about empowering workers these days. These strategies represent an attractive "third way" between adversarial militancy on the part of labor and absolute control of industry by the interests of nonworker capital.
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	"The European Trade Union Regional Network (TURN), formed in 1987, is involved in programs of job creation and vocational education."


	


	[Sidebar]

	"...South Carolina is a prime example of a state providing training for prospective employees of firms that locate in the state."


	


	[Sidebar]

	"Some of us who study in this field still believe in the idea of industrial democracy, where workers have real power in influencing the company policies that affect their working lives."


Zachary, M. K. (2008, January). Labor law: Sorting out discrimination claims in a unionized setting. SuperVision, 69(1), 23-25.  Retrieved May 21, 2008, from ABI/INFORM Global database. (Document ID: 1412236141).
Sometimes an employee's allegations of workplace discrimination may be directed at both the company and the union in a unionized setting. Furthermore, at times such claims can be brought under several different federal statutes. A recent case, Cardenas v. Aramark Facility Services, 101 FEP cases 1114 (N.D. Ill. 2007), illustrates these circumstances.

The plaintiff was a Mexican-born Hispanic woman who had worked for defendant employer Aramark for 26 years in a convention center, McCormick Place, in Chicago. Her job was in housekeeping, and her regular assignment was to clean meeting areas and offices. It did not include areas where the trade shows occurred. The plaintiff was a member of defendant Local 1 Service Employees' International Union (SEIU). McCormick Place had a rule, in place for a long time, that employees could not remove any items from a trade show for personal use, even if offered to them by an exhibitor. To do so was considered a major policy violation.

In October 2004, prior to one show, McCormick Place sent an e-mail that was placed on the employee bulletin board reminding employees that they were not to take any samples or leftovers from the trade show and were to decline any that were offered. Furthermore, they were instructed that only employees on official business were allowed on the show floor. Subsequently, the plaintiff and an African-American female employee were detained by security officers because they possessed food items from the show. The other employee detained was a part-time employee who had worked for the company for three years, also in housekeeping. She worked on an as-needed basis when larger shows were in town. On that day, the part-time employee had been assigned to work on the trade show floor and was still on duty. The plaintiff, on the other hand, was not assigned to work on the trade show floor and had already clocked out. The two women had food items that were given to them by an exhibitor and would have been discarded. Specifically, the plaintiff had in her possession a donut, a can of peaches, and a soda.

The two women were taken by security to the defendant housekeeping manager. Before knowing who the women were, the housekeeping manager had discussed the situation with the defendant general manager. The general manager had told him to suspend the two women while an investigation was undertaken. This the housekeeping manager did. The plaintiff requested that only a report be issued involving the incident, with no suspension. She also demanded a written suspension report. The other woman left when she was told that she was suspended.

The women were represented at their independent first step meetings by the defendant union steward. Also present were the housekeeping manager, the general manager, the defendant human resource manager, and a bilingual translator. At the plaintiffs meeting, the plaintiff did not deny her intention to keep the items given her by the exhibitor. She did not apologize, was not remorseful, and did not explain why she was on the trade show floor after her working hours. By way of contrast, the other woman, who was on duty in her assigned area, did apologize and was remorseful. She stated that the plaintiff had told her that items were being given away and that it was all right to take them; however, she came to understand that it was improper behavior. Because the two women had clearly broken the company's rule, the general manager decided to discharge them.

The union then filed grievances on behalf of each of the women, and separate, second step meetings were held. The same parties present at the first step meetings were at the second step meetings, except that the women were represented by another defendant union representative. Again, the plaintiff admitted taking the food items and offered no reason why she was on the trade show floor. Again, the other employee stated that the plaintiff had told her it was all right to take the items, apologized, and promised not to engage in such conduct in the future. At this stage, the general manager decided to uphold the plaintiffs discharge because she was a full-time employee who was no longer on duty and who had deliberately gone to an unauthorized area and violated a long-established company rule. However, the general manager decided to reverse the discharge of the other employee. She was reinstated after a final warning and a suspension of over a month. The general manager explained that he believed that this employee had been misled by a senior, higher status, employee who had convinced her that it was all right to take the items. Furthermore, she was in her assigned work site at the time. Although the general manager noted that the plaintiff was unremorseful, while the other employee did show remorse, he went on to acknowledge that he probably would have taken the same action against the plaintiff even if she had shown remorse, as well.

When the union declined to take the plaintiffs grievance to arbitration, the plaintiff sued the company, the housekeeping manager, the general manager, the human resources manager, the local union, the union steward at the first step meetings, and the union representative at the second step meetings. Specifically, she argued that her employer and the union had discriminated against her because she was Hispanic in violation of Title VII of the Civil Rights Act of 1964 and the section 1981 of the Civil Rights Act of 1866. Title VII prohibits workplace discrimination by companies and unions on the basis of race, color, religion, sex, and national origin. The Civil Rights Act of 1866 prohibits discrimination based on race in the making and enforcement of contracts. Workplace discrimination against Hispanics has been held to constitute race discrimination under this statute. The plaintiff also brought hybrid breach of contract and breach of the duty of fair representation. As a practical matter, the plaintiff accused the employer of violating the collective bargaining agreement and the union of violating its statutory duty of fair representation under federal labor laws.

The defendants filed a motion for summary judgment, and the court granted it. Even with all reasonable inferences drawn in favor of the plaintiff and all factual disputes decided in her favor, there was no material issue remaining for trial, and the defendants were entitled to judgment as a matter of law.

The court first addressed the plaintiffs argument that she had been fired because she was Hispanic. The same standards of proof applied to both the Civil Rights Act of 1964 and the Civil Rights Act of 1866 claims. The plaintiff first had to establish a prima facie case of discrimination. Specifically, she had to show that she was a member of a protected class, was meeting the employer's legitimate expectations, suffered an adverse employment action, and was treated less favorably than similarly situated employees outside the protected class. The court found that the plaintiff did not meet the fourth requirement. The key issue was whether the other employee who took items was similarly situated to the plaintiff. The other employee was African-American, thus outside the protected class in question, Hispanic. Both women were housekeepers, had committed the same rule infraction, were supervised by the same individual, and were disciplined by the same manager. However, the defendants argued they were not similarly situated because the plaintiff was more experienced, went to an unauthorized area after her work hours, suggested to the other employee that it was all right to take the trade show items, and remained unapologetic.

The court noted that "similarly situated employees" needed to be similar, not identical, and that the determination usually would have to be made on a case by case basis. Because the reasons given by the defendants that the plaintiff had not established her prima facie case were the same given by the defendants as constituting a legitimate, nondiscriminatory reason for disciplining her in the way that the employer had (the next stage of analysis), the court elected to proceed to the last stage of the typical employment discrimination analysis-whether the plaintiff had shown that the defendants' reasons for its actions were pretextual. At this stage, the plaintiff had to show that an unlawful factor was the motivating factor for the employer's decision or to raise a genuine question about the sincerity of the reasons given by the employer.

The court determined that the plaintiff could not show that the defendants' reasons for discharging her were pretextual. The employer could reasonably expect more of a more experienced employee. It had determined that the plaintiff was the one to suggest the rule violation. Furthermore, the plaintiff was in an unauthorized work area. The plaintiff could not show that the employer was dishonest in its reasons given did not genuinely believe it version of facts to be true.

Because the plaintiff had not shown that the employer's reasons for discharging her were pretextual, her claims against the employer and its managers under the two civil rights statutes failed. The plaintiff had also failed to prove that the employer had breached the collective bargaining agreement by firing her. She in fact violated a clearly established rule that was grounds for discharge. She did not show that the collective bargaining agreement had an anti-discrimination clause; however, even if she had, she had not shown that any discrimination occurred.

As for the union, the plaintiff had to show that the union defendants did not fully represent her because she was Hispanic. The plaintiff had argued that the union should have taken her case to arbitration, and that its discriminatory intent could be inferred from the fact that the union defendants took the other employee's case to a successful conclusion. However, the court noted that the union pursued both cases through the second stages. There was no need to take the other employee's case further-she had a successful outcome. The plaintiff did not show that the union did not pursue her case to arbitration because she was Hispanic. Although the plaintiff argued she was not given the translator she wanted at the meetings, there was no evidence that the translator used did not adequately translate or that the decision was motivated by discrimination.

In asmuch as the plaintiff did not show that the union failed to adequately represent her because of unlawful discrimination, her two civil rights statutory claims against the union failed. That also meant that the hybrid claims involving the union based on breach of the duty of fair representation failed.

Accordingly, the court entered summary judgment in favor of all the defendants in the case.

Optional Materials
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Trade Unions / UNIONS 

	[image: image10.jpg]




	[image: image11.jpg]



	


	


	


	[image: image15.jpg]




	
	


	


	


	

	
	[image: image19.jpg]



	


There is scarcely a basic right we share today that was not
fought for tooth and nail by trade-union members yesterday
– or that, without them, could not easily be lost tomorrow.
	
The eight-hour working day
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The origins of May Day as an international celebration of working life lie not in communism but in Chicago, where four anarchists were executed for ‘incitement’ following nationwide strikes for an eight-hour day on 1 May 1886. At the time, 12-hour – and even longer – shifts were commonplace in the US, as they remain today in many parts of the world. In France and Germany some trade unions now want to restrict the working week still further so that employment can be more evenly shared – and a less dominant feature of daily life.


	
A living wage
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In 1888 the activist Annie Besant wrote a newspaper article called ‘White Slavery in London’ about the dreadful pay and dangerous conditions suffered by young women working at the Bryant and May match factory. Three girls suspected of giving her information were sacked – and 1,500 women walked out in sympathy. The firm capitulated. Many countries now have a legal minimum wage – a formal, if minimal, recognition of union demands for human dignity.


	
The vote
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The right to vote was conceded only reluctantly in the North. Unions played a major role in founding (and funding) the labour and progressive movements that pushed for ‘universal suffrage’. In the South, unions have been the most consistent, courageous and organized opponents of military dictatorship – and their members have paid a heavy price. In 1979 at least 200 were killed during a general strike opposing a military coup in Bolivia; thousands have been killed or imprisoned for resisting tyranny in South Africa, Chile and Indonesia – as they were in Nazi Germany and the Soviet Union.


	
Democracy at work
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Experience in Scandinavia, Germany and Japan suggests that democratic engagement at the work place promotes, rather than restricts, rewarding work. Union members have always insisted on having some influence over the decisions of management, and they have helped to generate alternative forms of ownership and control, including co-operatives and mutual societies.


	
To each according to their needs
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The idea that essential services, like healthcare and education, should be ‘public’ and ‘free’ to all at the point of delivery was first advanced by trade unions. Their members still provide many of these services, which have been starved of public funding. The sense of public service – every bit as much as self-interest – is reflected in union resistance to ‘structural adjustment’ and privatization. This resistance is now a common feature of union struggles in Latin America, Africa and Asia, as well as in the North.


	
Unite and resist
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Such benefits have only been won by workers acting together through unions, and in alliance with other social movements or political parties, for the common good. In recent years, many rights have been lost or restricted – and inequality has spiralled to historically unprecedented levels as a result. The international fightback, North and South, is now under way.


Overview of employee labor relations. Retrieved May 21, 2008 from http://www.union-organizing.com/nlra.html
Findings and Policies

Section 1. [Sec. 151.] The denial by some employers of the right of employees to organize and the refusal by some employers to accept the procedure of collective bargaining lead to strikes and other forms of industrial strife or unrest, which have the intent or the necessary effect of burdening or obstructing commerce by (a) impairing the efficiency, safety, or operation of the instrumentalities of commerce; (b) occurring in the current of commerce; (c) materially affecting, restraining, or controlling the flow of raw materials or manufactured or processed goods from or into the channels of commerce, or the prices of such materials or goods in commerce; or (d) causing diminution of employment and wages in such volume as substantially to impair or disrupt the market for goods flowing from or into the channels of commerce.

The inequality of bargaining power between employees who do not possess full freedom of association or actual liberty of contract and employers who are organized in the corporate or other forms of ownership association substantially burdens and affects the flow of commerce, and tends to aggravate recurrent business depressions, by depressing wage rates and the purchasing power of wage earners in industry and by preventing the stabilization of competitive wage rates and working conditions within and between industries.

Experience has proved that protection by law of the right of employees to organize and bargain collectively safeguards commerce from injury, impairment, or interruption, and promotes the flow of commerce by removing certain recognized sources of industrial strife and unrest, by encouraging practices fundamental to the friendly adjustment of industrial disputes arising out of differences as to wages, hours, or other working conditions, and by restoring equality of bargaining power between employers and employees.

Experience has further demonstrated that certain practices by some labor organizations, their officers, and members have the intent or the necessary effect of burdening or obstructing commerce by preventing the free flow of goods in such commerce through strikes and other forms of industrial unrest or through concerted activities which impair the interest of the public in the free flow of such commerce. The elimination of such practices is a necessary condition to the assurance of the rights herein guaranteed.

It is declared to be the policy of the United States to eliminate the causes of certain substantial obstructions to the free flow of commerce and to mitigate and eliminate these obstructions when they have occurred
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by encouraging the practice and procedure of collective bargaining and by protecting the exercise by workers of full freedom of association, self-organization, and designation of representatives of their own choosing, for the purpose of negotiating the terms and conditions of their employment or other mutual aid or protection.

Definitions

Sec. 2. [Sec. 152.] When used in this Act [subchapter]--
(1) The term ``person'' includes one or more individuals, labor organizations, partnerships, associations, corporations, legal representatives, trustees, trustees in cases under title 11 of the United States Code [under title 11], or receivers.

(2) The term ``employer'' includes any person acting as an agent of an employer, directly or indirectly, but shall not include the United States or any wholly owned Government corporation, or any Federal Reserve Bank, or any State or political subdivision thereof, or any person subject to the Railway Labor Act [45 U.S.C. Sec. 151 et seq.], as amended from time to time, or any labor organization (other than when acting as an employer), or anyone acting in the capacity of officer or agent of such labor organization.

[Pub. L. 93-360, Sec. 1(a), July 26, 1974, 88 Stat. 395, deleted the phrase ``or any corporation or association operating a hospital, if no part of the net earnings inures to the benefit of any private shareholder or individual'' from the definition of ``employer.''] 

(3) The term ``employee'' shall include any employee, and shall not be limited to the employees of a particular employer, unless the Act [this subchapter] explicitly states otherwise, and shall include any individual whose work has ceased as a consequence of, or in connection with, any current labor dispute or because of any unfair labor practice, and who has not obtained any other regular and substantially equivalent employment, but shall not include any individual employed as an agricultural laborer, or in the domestic service of any family or person at his home, or any individual employed by his parent or spouse, or any individual having the status of an independent contractor, or any individual employed as a supervisor, or any individual employed by an employer subject to the Railway Labor Act [45 U.S.C. Sec. 151 et seq.], as amended from time to time, or by any other person who is not an employer as herein defined.

(4) The term ``representatives'' includes any individual or labor organization.

(5) The term ``labor organization'' means any organization of any kind, or any agency or employee representation committee or plan, in which employees participate and which exists for the purpose, in whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work.
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(6) The term ``commerce'' means trade, traffic, commerce, transportation, or communication among the several States, or between the District of Columbia or any Territory of the United States and any State or other Territory, or between any foreign country and any State, Territory, or the District of Columbia, or within the District of Columbia or any Territory, or between points in the same State but through any other State or any Territory or the District of Columbia or any foreign country.

(7) The term ``affecting commerce'' means in commerce, or burdening or obstructing commerce or the free flow of commerce, or having led or tending to lead to a labor dispute burdening or obstructing commerce or the free flow of commerce.

(8) The term ``unfair labor practice'' means any unfair labor practice listed in section 8 [section 158 of this title].

(9) The term ``labor dispute'' includes any controversy concerning terms, tenure, or conditions of employment, or concerning the association or representation of persons in negotiating, fixing, maintaining, changing, or seeking to arrange terms or conditions of employment, regardless of whether the disputants stand in the proximate relation of employer and employee.

(10) The term ``National Labor Relations Board'' means the National Labor Relations Board provided for in section 3 of this Act [section 153 of this title].

(11) The term ``supervisor'' means any individual having authority, in the interest of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other employees, or responsibly to direct them, or to adjust their grievances, or effectively to recommend such action, if in connection with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but requires the use of independent judgment.

(12) The term ``professional employee'' means--

(a) any employee engaged in work (i) predominantly intellectual and varied in character as opposed to routine mental, manual, mechanical, or physical work; (ii) involving the consistent exercise of discretion and judgment in its performance; (iii) of such a character that the output produced or the result accomplished cannot be standardized in relation to a given period of time; (iv) requiring knowledge of an advanced type in a field of science or learning customarily acquired by a prolonged course of specialized intellectual instruction and study in an institution of higher learning or a hospital, as distinguished from a general academic education or from an apprenticeship or from training in the performance of routine mental, manual, or physical processes; or

(b) any employee, who (i) has completed the courses of specialized intellectual instruction and study described in clause (iv) of paragraph (a), and (ii) is performing related work under the supervision of a profes-

[[Page 254]]

sional person to qualify himself to become a professional employee as defined in paragraph (a).

(13) In determining whether any person is acting as an ``agent'' of another person so as to make such other person responsible for his acts, the question of whether the specific acts performed were actually authorized or subsequently ratified shall not be controlling.

(14) The term ``health care institution'' shall include any hospital, convalescent hospital, health maintenance organization, health clinic, nursing home, extended care facility, or other institution devoted to the care of sick, infirm, or aged person.

[Pub. L. 93-360, Sec. 1(b), July 26, 1974, 88 Stat. 395, added par. (14).]

National Labor Relations Board (NLRB)

Sec. 3. [Sec. 153.] (a) [Creation, composition, appointment, and tenure; Chairman; removal of members] The National Labor Relations Board (hereinafter called the ``Board'') created by this Act [subchapter] prior to its amendment by the Labor Management Relations Act, 1947 [29 U.S.C. Sec. 141 et seq.], is continued as an agency of the United States, except that the Board shall consist of five instead of three members, appointed by the President by and with the advice and consent of the Senate. Of the two additional members so provided for, one shall be appointed for a term of five years and the other for a term of two years. Their successors, and the successors of the other members, shall be appointed for terms of five years each, excepting that any individual chosen to fill a vacancy shall be appointed only for the unexpired term of the member whom he shall succeed. The President shall designate one member to serve as Chairman of the Board. Any member of the Board may be removed by the President, upon notice and hearing, for neglect of duty or malfeasance in office, but for no other cause.

(b) [Delegation of powers to members and regional directors; review and stay of actions of regional directors; quorum; seal] The Board is authorized to delegate to any group of three or more members any or all of the powers which it may itself exercise. The Board is also authorized to delegate to its regional directors its powers under section 9 [section 159 of this title] to determine the unit appropriate for the purpose of collective bargaining, to investigate and provide for hearings, and determine whether a question of representation exists, and to direct an election or take a secret ballot under subsection (c) or (e) of section 9 [section 159 of this title] and certify the results thereof, except that upon the filling of a request therefor with the Board by any interested person, the Board may review any action of a regional director delegated to him under this paragraph, but such a review shall not, unless specifically ordered by the Board, operate as a stay of any action taken by the regional director. A vacancy in the Board shall not impair the right of the remaining members

[[Page 255]]

to exercise all of the powers of the Board, and three members of the Board shall, at all times, constitute a quorum of the Board, except that two members shall constitute a quorum of any group designated pursuant to the first sentence hereof. The Board shall have an official seal which shall be judicially noticed.

(c) [Annual reports to Congress and the President] The Board shall at the close of each fiscal year make a report in writing to Congress and to the President summarizing significant case activities and operations for that fiscal year.

(d) [General Counsel; appointment and tenure; powers and duties; vacancy] There shall be a General Counsel of the Board who shall be appointed by the President, by and with the advice and consent of the Senate, for a term of four years. The General Counsel of the Board shall exercise general supervision over all attorneys employed by the Board (other than administrative law judges and legal assistants to Board members) and over the officers and employees in the regional offices. He shall have final authority, on behalf of the Board, in respect of the investigation of charges and issuance of complaints under section 10 [section 160 of this title], and in respect of the prosecution of such complaints before the Board, and shall have such other duties as the Board may prescribe or as may be provided by law. In case of vacancy in the office of the General Counsel the President is authorized to designate the officer or employee who shall act as General Counsel during such vacancy, but no person or persons so designated shall so act (1) for more than forty days when the Congress is in session unless a nomination to fill such vacancy shall have been submitted to the Senate, or (2) after the adjournment sine die of the session of the Senate in which such nomination was submitted.


[The title ``administrative law judge'' was adopted in 5 U.S.C.
Sec. 3105.]

Sec. 4. [Sec. 154. Eligibility for reappointment; officers and employees; payment of expenses] (a) Each member of the Board and the General Counsel of the Board shall be eligible for reappointment, and shall not engage in any other business, vocation, or employment. The Board shall appoint an executive secretary, and such attorneys, examiners, and regional directors, and such other employees as it may from time to time find necessary for the proper performance of its duties. The Board may not employ any attorneys for the purpose of reviewing transcripts of hearings or preparing drafts of opinions except that any attorney employed for assignment as a legal assistant to any Board member may for such Board member review such transcripts and prepare such drafts. No administrative law judge's report shall be reviewed, either before or after its publication, by any person other than a member of the Board or his legal assistant, and no administrative law judge shall advise or consult with the Board with respect to exceptions taken to his findings, rulings, or recommenda-
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tions. The Board may establish or utilize such regional, local, or other agencies, and utilize such voluntary and uncompensated services, as may from time to time be needed. Attorneys appointed under this section may, at the direction of the Board, appear for and represent the Board in any case in court. Nothing in this Act [subchapter] shall be construed to authorize the Board to appoint individuals for the purpose of conciliation or mediation, or for economic analysis.

[The title ``administrative law judge'' was adopted in 5 U.S.C.
Sec. 3105.]

(b) All of the expenses of the Board, including all necessary traveling and subsistence expenses outside the District of Columbia incurred by the members or employees of the Board under its orders, shall be allowed and paid on the presentation of itemized vouchers therefor approved by the Board or by any individual it designates for that purpose.

Sec. 5. [Sec. 155. Principal office, conducting inquiries throughout country; participation in decisions or inquiries conducted by member] The principal office of the Board shall be in the District of Columbia, but it may meet and exercise any or all of its powers at any other place. The Board may, by one or more of its members or by such agents or agencies as it may designate, prosecute any inquiry necessary to its functions in any part of the United States. A member who participates in such an inquiry shall not be disqualified from subsequently participating in a decision of the Board in the same case.

Sec. 6. [Sec. 156. Rules and regulations] The Board shall have authority from time to time to make, amend, and rescind, in the manner prescribed by the Administrative Procedure Act [by subchapter II of chapter 5 of title 5], such rules and regulations as may be necessary to carry out the provisions of this Act [subchapter].

Rights of Employees Back to top

Sec. 7. [Sec. 157.] Employees shall have the right to self- organization, to form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection, and shall also have the right to refrain from any or all such activities except to the extent that such right may be affected by an agreement requiring membership in a labor organization as a condition of employment as authorized in section 8(a)(3) [section 158(a)(3) of this title].
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Unfair Labor Practices Back to top

Sec. 8. [Sec. 158.] (a) [Unfair labor practices by employer] It shall be an unfair labor practice for an employer--

(1) to interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in section 7 [section 157 of this title];
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(2) to dominate or interfere with the formation or administration of any labor organization or contribute financial or other support to it: Provided, That subject to rules and regulations made and published by the Board pursuant to section 6 [section 156 of this title], an employer shall not be prohibited from permitting employees to confer with him during working hours without loss of time or pay;

(3) by discrimination in regard to hire or tenure of employment or any term or condition of employment to encourage or discourage membership in any labor organization: Provided, That nothing in this Act [subchapter], or in any other statute of the United States, shall preclude an employer from making an agreement with a labor organization (not established, maintained, or assisted by any action defined in section 8(a) of this Act [in this subsection] as an unfair labor practice) to require as a condition of employment membership therein on or after the thirtieth day following the beginning of such employment or the effective date of such agreement, whichever is the later, (i) if such labor organization is the representative of the employees as provided in section 9(a) [section 159(a) of this title], in the appropriate collective-bargaining unit covered by such agreement when made, and (ii) unless following an election held as provided in section 9(e) [section 159(e) of this title] within one year preceding the effective date of such agreement, the Board shall have certified that at least a majority of the employees eligible to vote in such election have voted to rescind the authority of such labor organization to make such an agreement: Provided further, That no employer shall justify any discrimination against an employee for nonmembership in a labor organization (A) if he has reasonable grounds for believing that such membership was not available to the employee on the same terms and conditions generally applicable to other members, or (B) if he has reasonable grounds for believing that membership was denied or terminated for reasons other than the failure of the employee to tender the periodic dues and the initiation fees uniformly required as a condition of acquiring or retaining membership;

(4) to discharge or otherwise discriminate against an employee because he has filed charges or given testimony under this Act [subchapter];

(5) to refuse to bargain collectively with the representatives of his employees, subject to the provisions of section 9(a) [section 159(a) of this title]. 
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(b) [Unfair labor practices by labor organization] It shall be an unfair labor practice for a labor organization or its agents--

(1) to restrain or coerce (A) employees in the exercise of the rights guaranteed in section 7 [section 157 of this title]: Provided, That this paragraph shall not impair the right of a labor organization to prescribe its own rules with respect to the acquisition or retention of membership
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therein; or (B) an employer in the selection of his representatives for the purposes of collective bargaining or the adjustment of grievances;

(2) to cause or attempt to cause an employer to discriminate against an employee in violation of subsection (a)(3) [of subsection (a)(3) of this section] or to discriminate against an employee with respect to whom membership in such organization has been denied or terminated on some ground other than his failure to tender the periodic dues and the initiation fees uniformly required as a condition of acquiring or retaining membership;

(3) to refuse to bargain collectively with an employer, provided it is the representative of his employees subject to the provisions of section 9(a) [section 159(a) of this title];

(4)(i) to engage in, or to induce or encourage any individual employed by any person engaged in commerce or in an industry affecting commerce to engage in, a strike or a refusal in the course of his employment to use, manufacture, process, transport, or otherwise handle or work on any goods, articles, materials, or commodities or to perform any services; or (ii) to threaten, coerce, or restrain any person engaged in commerce or in an industry affecting commerce, where in either case an object thereof is--

(A) forcing or requiring any employer or self-employed person to join any labor or employer organization or to enter into any agreement which is prohibited by section 8(e) [subsection (e) of this section]; (B) forcing or requiring any person to cease using, selling,

handling, transporting, or otherwise dealing in the products of any other producer, processor, or manufacturer, or to cease doing business with any other person, or forcing or requiring any other employer to recognize or bargain with a labor organization as the representative of his employees unless such labor organization has been certified as the representative of such employees under the provisions of section 9 [section 159 of this title]: Provided, That nothing contained in this clause (B) shall be construed to make unlawful, where not otherwise unlawful, any primary strike or primary picketing;

(C) forcing or requiring any employer to recognize or bargain with a particular labor organization as the representative of his employees if another labor organization has been certified as the representative of such employees under the provisions of section 9 [section 159 of this title];

(D) forcing or requiring any employer to assign particular work to employees in a particular labor organization or in a particular trade, craft, or class rather than to employees in another labor organization or in another trade, craft, or class, unless such employer is failing to conform to an order or certification of the Board determining the bargaining representative for employees performing such work:
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Provided, That nothing contained in this subsection (b) [this subsection] shall be construed to make unlawful a refusal by any person to enter upon the premises of any employer (other than his own employer), if the employees of such employer are engaged in a strike ratified or approved by a representative of such employees whom such employer is required to recognize under this Act [subchapter]: Provided further, That for the purposes of this paragraph (4) only, nothing contained in such paragraph shall be construed to prohibit publicity, other than picketing, for the purpose of truthfully advising the public, including consumers and members of a labor organization, that a product or products are produced by an employer with whom the labor organization has a primary dispute and are distributed by another employer, as long as such publicity does not have an effect of inducing any individual employed by any person other than the primary employer in the course of his employment to refuse to pick up, deliver, or transport any goods, or not to perform any services, at the establishment of the employer engaged in such distribution;

(5) to require of employees covered by an agreement authorized under
subsection (a)(3) [of this section] the payment, as a condition precedent to becoming a member of such organization, of a fee in an amount which the Board finds excessive or discriminatory under all the circumstances. In making such a finding, the Board shall consider, among other relevant factors, the practices and customs of labor organizations in the particular industry, and the wages currently paid to the employees affected;

(6) to cause or attempt to cause an employer to pay or deliver or agree to pay or deliver any money or other thing of value, in the nature of an exaction, for services which are not performed or not to be performed; and

(7) to picket or cause to be picketed, or threaten to picket or cause to be picketed, any employer where an object thereof is forcing or requiring an employer to recognize or bargain with a labor organization as the representative of his employees, or forcing or requiring the employees of an employer to accept or select such labor organization as their collective-bargaining representative, unless such labor organization is currently certified as the representative of such employees:

(A) where the employer has lawfully recognized in accordance with this Act [subchapter] any other labor organization and a question concerning representation may not appropriately be raised under section 9(c) of this Act [section 159(c) of this title],

(B) where within the preceding twelve months a valid election under section 9(c) of this Act [section 159(c) of this title] has been conducted, or

(C) where such picketing has been conducted without a petition under section 9(c) [section 159(c) of this title] being filed within a reasonable period of time not to exceed thirty days from the commencement of
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such picketing: Provided, That when such a petition has been filed the Board shall forthwith, without regard to the provisions of section 9(c)(1) [section 159(c)(1) of this title] or the absence of a showing of a substantial interest on the part of the labor organization, direct an election in such unit as the Board finds to be appropriate and shall certify the results thereof: Provided further, That nothing in this subparagraph (C) shall be construed to prohibit any picketing or other publicity for the purpose of truthfully advising the public (including consumers) that an employer does not employ members of, or have a contract with, a labor organization, unless an effect of such picketing is to induce any individual employed by any other person in the course of his employment, not to pick up, deliver or transport any goods or not to perform any services.

Nothing in this paragraph (7) shall be construed to permit any act which would otherwise be an unfair labor practice under this section 8(b) [this subsection].

(c) [Expression of views without threat of reprisal or force or promise of benefit] The expressing of any views, argument, or opinion, or the dissemination thereof, whether in written, printed, graphic, or visual form, shall not constitute or be evidence of an unfair labor practice under any of the provisions of this Act [subchapter], if such expression contains no threat of reprisal or force or promise of benefit.

(d) [Obligation to bargain collectively] For the purposes of this section, to bargain collectively is the performance of the mutual obligation of the employer and the representative of the employees to meet at reasonable times and confer in good faith with respect to wages, hours, and other terms and conditions of employment, or the negotiation of an agreement or any question arising thereunder, and the execution of a written contract incorporating any agreement reached if requested by either party, but such obligation does not compel either party to agree to a proposal or require the making of a concession: Provided, That where there is in effect a collective-bargaining contract covering employees in an industry affecting commerce, the duty to bargain collectively shall also mean that no party to such contract shall terminate or modify such contract, unless the party desiring such termination or modification--

(1) serves a written notice upon the other party to the contract of the proposed termination or modification sixty days prior to the expiration date thereof, or in the event such contract contains no expiration date, sixty days prior to the time it is proposed to make such termination or modification;

(2) offers to meet and confer with the other party for the purpose of negotiating a new contract or a contract containing the proposed modifications;
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(3) notifies the Federal Mediation and Conciliation Service within thirty days after such notice of the existence of a dispute, and simultaneously therewith notifies any State or Territorial agency established to mediate and conciliate disputes within the State or Territory where the dispute occurred, provided no agreement has been reached by that time; and

(4) continues in full force and effect, without resorting to strike or lockout, all the terms and conditions of the existing contract for a period of sixty days after such notice is given or until the expiration date of such contract, whichever occurs later:

The duties imposed upon employers, employees, and labor organizations by paragraphs (2), (3), and (4) [paragraphs (2) to (4) of this subsection] shall become inapplicable upon an intervening certification of the Board, under which the labor organization or individual, which is a party to the contract, has been superseded as or ceased to be the representative of the employees subject to the provisions of section 9(a) [section 159(a) of this title], and the duties so imposed shall not be construed as requiring either party to discuss or agree to any modification of the terms and conditions contained in a contract for a fixed period, if such modification is to become effective before such terms and conditions can be reopened under the provisions of the contract. Any employee who engages in a strike within any notice period specified in this subsection, or who engages in any strike within the appropriate period specified in subsection (g) of this section, shall lose his status as an employee of the employer engaged in the particular labor dispute, for the purposes of sections 8, 9, and 10 of this Act [sections 158, 159, and 160 of this title], but such loss of status for such employee shall terminate if and when he is reemployed by such employer. Whenever the collective bargaining involves employees of a health care institution, the provisions of this section 8(d) [this subsection] shall be modified as follows:

(A) The notice of section 8(d)(1) [paragraph (1) of this subsection] shall be ninety days; the notice of section 8(d)(3) [paragraph (3) of this subsection] shall be sixty days; and the contract period of section 8(d)(4) [paragraph (4) of this subsection] shall be ninety days.

(B) Where the bargaining is for an initial agreement following certification or recognition, at least thirty days' notice of the existence of a dispute shall be given by the labor organization to the agencies set forth in section 8(d)(3) [in paragraph (3) of this subsection].

(C) After notice is given to the Federal Mediation and Conciliation Service under either clause (A) or (B) of this sentence, the Service shall promptly communicate with the parties and use its best efforts, by mediation and conciliation, to bring them to agreement. The parties shall participate fully and promptly in such meetings as may be undertaken by the Service for the purpose of aiding in a settlement of the dispute.
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[Pub. L. 93-360, July 26, 1974, 88 Stat. 395, amended the last sentence of Sec. 8(d) by striking the words ``the sixty-day'' and inserting the words ``any notice'' and by inserting before the words ``shall lose'' the phrase ``, or who engages in any strike within the appropriate period specified in subsection (g) of this section.'' It also amended the end of paragraph Sec. 8(d) by adding a new sentence ``Whenever the collective bargaining . . . aiding in a settlement of the dispute.'']

(e) [Enforceability of contract or agreement to boycott any other employer; exception] It shall be an unfair labor practice for any labor organization and any employer to enter into any contract or agreement, express or implied, whereby such employer ceases or refrains or agrees to cease or refrain from handling, using, selling, transporting, or otherwise dealing in any of the products of any other employer, or cease doing business with any other person, and any contract or agreement entered into heretofore or hereafter containing such an agreement shall be to such extent unenforceable and void: Provided, That nothing in this subsection (e) [this subsection] shall apply to an agreement between a labor organization and an employer in the construction industry relating to the contracting or subcontracting of work to be done at the site of the construction, alteration, painting, or repair of a building, structure, or other work: Provided further, That for the purposes of this subsection (e) and section 8(b)(4)(B) [this subsection and subsection (b)(4)(B) of this section] the terms ``any employer,'' ``any person engaged in commerce or an industry affecting commerce,'' and ``any person'' when used in relation to the terms ``any other producer, processor, or manufacturer,'' ``any other employer,'' or ``any other person'' shall not include persons in the relation of a jobber, manufacturer, contractor, or subcontractor working on the goods or premises of the jobber or manufacturer or performing parts of an integrated process of production in the apparel and clothing industry: Provided further, That nothing in this Act [subchapter] shall prohibit the enforcement of any agreement which is within the foregoing exception.

(f) [Agreements covering employees in the building and construction industry] It shall not be an unfair labor practice under subsections (a) and (b) of this section for an employer engaged primarily in the building and construction industry to make an agreement covering employees engaged (or who, upon their employment, will be engaged) in the building and construction industry with a labor organization of which building and construction employees are members (not established, maintained, or assisted by any action defined in section 8(a) of this Act [subsection (a) of this section] as an unfair labor practice) because (1) the majority status of such labor organization has not been established under the provisions of section 9 of this Act [section 159 of this title] prior to the making of such agreement, or (2) such agreement requires as a condition of employment, membership in such labor organization after the seventh day following the beginning of such employment or the effective date of the agreement, whichever is later, or (3) such agreement requires the employer to notify
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such labor organization of opportunities for employment with such employer, or gives such labor organization an opportunity to refer qualified applicants for such employment, or (4) such agreement specifies minimum training or experience qualifications for employment or provides for priority in opportunities for employment based upon length of service with such employer, in the industry or in the particular geographical area: Provided, That nothing in this subsection shall set aside the final proviso to section 8(a)(3) of this Act [subsection (a)(3) of this section]: Provided further, That any agreement which would be invalid, but for clause (1) of this subsection, shall not be a bar to a petition filed pursuant to section 9(c) or 9(e) [section 159(c) or 159(e) of this title].

(g) [Notification of intention to strike or picket at any health care institution] A labor organization before engaging in any strike, picketing, or other concerted refusal to work at any health care institution shall, not less than ten days prior to such action, notify the institution in writing and the Federal Mediation and Conciliation Service of that intention, except that in the case of bargaining for an initial agreement following certification or recognition the notice required by this subsection shall not be given until the expiration of the period specified in clause (B) of the last sentence of section 8(d) of this Act [subsection (d) of this section]. The notice shall state the date and time that such action will commence. The notice, once given, may be extended by the written agreement of both parties.



[Pub. L. 93-360, July 26, 1974, 88 Stat. 396, added subsec. (g).]

Representatives and Elections

Sec. 9 [Sec. 159.] (a) [Exclusive representatives; employees' adjustment of grievances directly with employer] Representatives designated or selected for the purposes of collective bargaining by the majority of the employees in a unit appropriate for such purposes, shall be the exclusive representatives of all the employees in such unit for the purposes of collective bargaining in respect to rates of pay, wages, hours of employment, or other conditions of employment: Provided, That any individual employee or a group of employees shall have the right at any time to present grievances to their employer and to have such grievances adjusted, without the intervention of the bargaining representative, as long as the adjustment is not inconsistent with the terms of a collective-bargaining contract or agreement then in effect: Provided further, That the bargaining representative has been given opportunity to be present at such adjustment.

(b) [Determination of bargaining unit by Board] The Board shall decide in each case whether, in order to assure to employees the fullest freedom in exercising the rights guaranteed by this Act [subchapter], the unit appropriate for the purposes of collective bargaining shall be the employer unit, craft unit, plant unit, or subdivision thereof: Provided, That the Board shall not (1) decide that any unit is appropriate for such purposes
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if such unit includes both professional employees and employees who are not professional employees unless a majority of such professional employees vote for inclusion in such unit; or (2) decide that any craft unit is inappropriate for such purposes on the ground that a different unit has been established by a prior Board determination, unless a majority of the employees in the proposed craft unit votes against separate representation or (3) decide that any unit is appropriate for such purposes if it includes, together with other employees, any individual employed as a guard to enforce against employees and other persons rules to protect property of the employer or to protect the safety of persons on the employer's premises; but no labor organization shall be certified as the representative of employees in a bargaining unit of guards if such organization admits to membership, or is affiliated directly or indirectly with an organization which admits to membership, employees other than guards.

(c) [Hearings on questions affecting commerce; rules and regulations] (1) Whenever a petition shall have been filed, in accordance with such regulations as may be prescribed by the Board--

(A) by an employee or group of employees or any individual or labor organization acting in their behalf alleging that a substantial number of employees (i) wish to be represented for collective bargaining and that their employer declines to recognize their representative as the representative defined in section 9(a) [subsection (a) of this section], or (ii) assert that the individual or labor organization, which has been certified or is being currently recognized by their employer as the bargaining representative, is no longer a representative as defined in section 9(a) [subsection (a) of this section]; or

(B) by an employer, alleging that one or more individuals or labor organizations have presented to him a claim to be recognized as the representative defined in section 9(a) [subsection (a) of this section];

the Board shall investigate such petition and if it has reasonable cause to believe that a question of representation affecting commerce exists shall provide for an appropriate hearing upon due notice. Such hearing may be conducted by an officer or employee of the regional office, who shall not make any recommendations with respect thereto. If the Board finds upon the record of such hearing that such a question of representation exists, it shall direct an election by secret ballot and shall certify the results thereof.

(2) In determining whether or not a question of representation affecting commerce exists, the same regulations and rules of decision shall apply irrespective of the identity of the persons filing the petition or the kind of relief sought and in no case shall the Board deny a labor organization a place on the ballot by reason of an order with respect to such labor organization or its predecessor not issued in conformity with section 10(c) [section 160(c) of this title].
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(3) No election shall be directed in any bargaining unit or any subdivision within which, in the preceding twelve-month period, a valid election shall have been held. Employees engaged in an economic strike who are not entitled to reinstatement shall be eligible to vote under such regulations as the Board shall find are consistent with the purposes and provisions of this Act [subchapter] in any election conducted within twelve months after the commencement of the strike. In any election where none of the choices on the ballot receives a majority, a runoff shall be conducted, the ballot providing for a selection between the two choices receiving the largest and second largest number of valid votes cast in the election.

(4) Nothing in this section shall be construed to prohibit the waiving of hearings by stipulation for the purpose of a consent election in conformity with regulations and rules of decision of the Board.

(5) In determining whether a unit is appropriate for the purposes specified in subsection (b) [of this section] the extent to which the employees have organized shall not be controlling.

(d) [Petition for enforcement or review; transcript] Whenever an order of the Board made pursuant to section 10(c) [section 160(c) of this title] is based in whole or in part upon facts certified following an investigation pursuant to subsection (c) of this section and there is a petition for the enforcement or review of such order, such certification and the record of such investigation shall be included in the transcript of the entire record required to be filed under section 10(e) or 10(f) [subsection (e) or (f) of section 160 of this title], and thereupon the decree of the court enforcing, modifying, or setting aside in whole or in part the order of the Board shall be made and entered upon the pleadings, testimony, and proceedings set forth in such transcript.

(e) [Secret ballot; limitation of elections] (1) Upon the filing with the Board, by 30 per centum or more of the employees in a bargaining unit covered by an agreement between their employer and labor organization made pursuant to section 8(a)(3) [section 158(a)(3) of this title], of a petition alleging they desire that such authorization be rescinded, the Board shall take a secret ballot of the employees in such unit and certify the results thereof to such labor organization and to the employer.

(2) No election shall be conducted pursuant to this subsection in any bargaining unit or any subdivision within which, in the preceding twelve-month period, a valid election shall have been held.

Prevention of Unfair Labor Practices

Sec. 10. [Sec. 160.] (a) [Powers of Board generally] The Board is empowered, as hereinafter provided, to prevent any person from engaging in any unfair labor practice (listed in section 8 [section 158 of this title]) affecting commerce. This power shall not be affected by any other means of adjustment or prevention that has been or may be established by agree-
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ment, law, or otherwise: Provided, That the Board is empowered by agreement with any agency of any State or Territory to cede to such agency jurisdiction over any cases in any industry (other than mining, manufacturing, communications, and transportation except where predominately local in character) even though such cases may involve labor disputes affecting commerce, unless the provision of the State or Territorial statute applicable to the determination of such cases by such agency is inconsistent with the corresponding provision of this Act [subchapter] or has received a construction inconsistent therewith.

(b) [Complaint and notice of hearing; six-month limitation; answer; court rules of evidence inapplicable] Whenever it is charged that any person has engaged in or is engaging in any such unfair labor practice, the Board, or any agent or agency designated by the Board for such purposes, shall have power to issue and cause to be served upon such person a complaint stating the charges in that respect, and containing a notice of hearing before the Board or a member thereof, or before a designated agent or agency, at a place therein fixed, not less than five days after the serving of said complaint: Provided, That no complaint shall issue based upon any unfair labor practice occurring more than six months prior to the filing of the charge with the Board and the service of a copy thereof upon the person against whom such charge is made, unless the person aggrieved thereby was prevented from filing such charge by reason of service in the armed forces, in which event the six- month period shall be computed from the day of his discharge. Any such complaint may be amended by the member, agent, or agency conducting the hearing or the Board in its discretion at any time prior to the issuance of an order based thereon. The person so complained of shall have the right to file an answer to the original or amended complaint and to appear in person or otherwise and give testimony at the place and time fixed in the complaint. In the discretion of the member, agent, or agency conducting the hearing or the Board, any other person may be allowed to intervene in the said proceeding and to present testimony. Any such proceeding shall, so far as practicable, be conducted in accordance with the rules of evidence applicable in the district courts of the United States under the rules of civil procedure for the district courts of the United States, adopted by the Supreme Court of the United States pursuant to section 2072 of title 28, United States Code [section 2072 of title 28].

(c) [Reduction of testimony to writing; findings and orders of Board] The testimony taken by such member, agent, or agency, or the Board shall be reduced to writing and filed with the Board. Thereafter, in its discretion, the Board upon notice may take further testimony or hear argument. If upon the preponderance of the testimony taken the Board shall be of the opinion that any person named in the complaint has engaged in or is engaging in any such unfair labor practice, then the Board shall
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state its findings of fact and shall issue and cause to be served on such person an order requiring such person to cease and desist from such unfair labor practice, and to take such affirmative action including reinstatement of employees with or without backpay, as will effectuate the policies of this Act [subchapter]: Provided, That where an order directs reinstatement of an employee, backpay may be required of the employer or labor organization, as the case may be, responsible for the discrimination suffered by him: And provided further, That in determining whether a complaint shall issue alleging a violation of section 8(a)(1) or section 8(a)(2) [subsection (a)(1) or (a)(2) of section 158 of this title], and in deciding such cases, the same regulations and rules of decision shall apply irrespective of whether or not the labor organization affected is affiliated with a labor organization national or international in scope. Such order may further require such person to make reports from time to time showing the extent to which it has complied with the order. If upon the preponderance of the testimony taken the Board shall not be of the opinion that the person named in the complaint has engaged in or is engaging in any such unfair labor practice, then the Board shall state its findings of fact and shall issue an order dismissing the said complaint. No order of the Board shall require the reinstatement of any individual as an employee who has been suspended or discharged, or the payment to him of any backpay, if such individual was suspended or discharged for cause. In case the evidence is presented before a member of the Board, or before an administrative law judge or judges thereof, such member, or such judge or judges, as the case may be, shall issue and cause to be served on the parties to the proceeding a proposed report, together with a recommended order, which shall be filed with the Board, and if no exceptions are filed within twenty days after service thereof upon such parties, or within such further period as the Board may authorize, such recommended order shall become the order of the Board and become affective as therein prescribed.

[The title ``administrative law judge'' was adopted in 5 U.S.C. Sec. 3105.]

(d) [Modification of findings or orders prior to filing record in court] Until the record in a case shall have been filed in a court, as hereinafter provided, the Board may at any time, upon reasonable notice and in such manner as it shall deem proper, modify or set aside, in whole or in part, any finding or order made or issued by it.

(e) [Petition to court for enforcement of order; proceedings; review of judgment] The Board shall have power to petition any court of appeals of the United States, or if all the courts of appeals to which application may be made are in vacation, any district court of the United States, within any circuit or district, respectively, wherein the unfair labor practice in question occurred or wherein such person resides or transacts business, for the enforcement of such order and for appropriate temporary relief or restraining order, and shall file in the court the record in the proceeding,
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as provided in section 2112 of title 28, United States Code [section 2112 of title 28]. Upon the filing of such petition, the court shall cause notice thereof to be served upon such person, and thereupon shall have jurisdiction of the proceeding and of the question determined therein, and shall have power to grant such temporary relief or restraining order as it deems just and proper, and to make and enter a decree enforcing, modifying and enforcing as so modified, or setting aside in whole or in part the order of the Board. No objection that has not been urged before the Board, its member, agent, or agency, shall be considered by the court, unless the failure or neglect to urge such objection shall be excused because of extraordinary circumstances. The findings of the Board with respect to questions of fact if supported by substantial evidence on the record considered as a whole shall be conclusive. If either party shall apply to the court for leave to adduce additional evidence and shall show to the satisfaction of the court that such additional evidence is material and that there were reasonable grounds for the failure to adduce such evidence in the hearing before the Board, its member, agent, or agency, the court may order such additional evidence to be taken before the Board, its member, agent, or agency, and to be made a part of the record. The Board may modify its findings as to the facts, or make new findings, by reason of additional evidence so taken and filed, and it shall file such modified or new findings, which findings with respect to question of fact if supported by substantial evidence on the record considered as a whole shall be conclusive, and shall file its recommendations, if any, for the modification or setting aside of its original order. Upon the filing of the record with it the jurisdiction of the court shall be exclusive and its judgment and decree shall be final, except that the same shall be subject to review by the appropriate United States court of appeals if application was made to the district court as hereinabove provided, and by the Supreme Court of the United States upon writ of certiorari or certification as provided in section 1254 of title 28.

(f) [Review of final order of Board on petition to court] Any person aggrieved by a final order of the Board granting or denying in whole or in part the relief sought may obtain a review of such order in any United States court of appeals in the circuit wherein the unfair labor practice in question was alleged to have been engaged in or wherein such person resides or transacts business, or in the United States Court of Appeals for the District of Columbia, by filing in such court a written petition praying that the order of the Board be modified or set aside. A copy of such petition shall be forthwith transmitted by the clerk of the court to the Board, and thereupon the aggrieved party shall file in the court the record in the proceeding, certified by the Board, as provided in section 2112 of title 28, United States Code [section 2112 of title 28]. Upon the filing of such petition, the court shall proceed in the same manner
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as in the case of an application by the Board under subsection (e) of this section, and shall have the same jurisdiction to grant to the Board such temporary relief or restraining order as it deems just and proper, and in like manner to make and enter a decree enforcing, modifying and enforcing as so modified, or setting aside in whole or in part the order of the Board; the findings of the Board with respect to questions of fact if supported by substantial evidence on the record considered as a whole shall in like manner be conclusive.

(g) [Institution of court proceedings as stay of Board's order] The commencement of proceedings under subsection (e) or (f) of this section shall not, unless specifically ordered by the court, operate as a stay of the Board's order.

(h) [Jurisdiction of courts unaffected by limitations prescribed in chapter 6 of this title] When granting appropriate temporary relief or a restraining order, or making and entering a decree enforcing, modifying and enforcing as so modified, or setting aside in whole or in part an order of the Board, as provided in this section, the jurisdiction of courts sitting in equity shall not be limited by sections 101 to 115 of title 29, United States Code [chapter 6 of this title] [known as the ``Norris-LaGuardia Act''].

(i) Repealed.

(j) [Injunctions] The Board shall have power, upon issuance of a complaint as provided in subsection (b) [of this section] charging that any person has engaged in or is engaging in an unfair labor practice, to petition any United States district court, within any district wherein the unfair labor practice in question is alleged to have occurred or wherein such person resides or transacts business, for appropriate temporary relief or restraining order. Upon the filing of any such petition the court shall cause notice thereof to be served upon such person, and thereupon shall have jurisdiction to grant to the Board such temporary relief or restraining order as it deems just and proper.

(k) [Hearings on jurisdictional strikes] Whenever it is charged that any person has engaged in an unfair labor practice within the meaning of paragraph (4)(D) of section 8(b) [section 158(b) of this title], the Board is empowered and directed to hear and determine the dispute out of which such unfair labor practice shall have arisen, unless, within ten days after notice that such charge has been filed, the parties to such dispute submit to the Board satisfactory evidence that they have adjusted, or agreed upon methods for the voluntary adjustment of, the dispute. Upon compliance by the parties to the dispute with the decision of the Board or upon such voluntary adjustment of the dispute, such charge shall be dismissed.

(l) [Boycotts and strikes to force recognition of uncertified labor organizations; injunctions; notice; service of process] Whenever it is charged that any person has engaged in an unfair labor practice within
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the meaning of paragraph (4)(A), (B), or (C) of section 8(b) [section 158(b) of this title], or section 8(e) [section 158(e) of this title] or section 8(b)(7) [section 158(b)(7) of this title], the preliminary investigation of such charge shall be made forthwith and given priority over all other cases except cases of like character in the office where it is filed or to which it is referred. If, after such investigation, the officer or regional attorney to whom the matter may be referred has reasonable cause to believe such charge is true and that a complaint should issue, he shall, on behalf of the Board, petition any United States district court within any district where the unfair labor practice in question has occurred, is alleged to have occurred, or wherein such person resides or transacts business, for appropriate injunctive relief pending the final adjudication of the Board with respect to such matter. Upon the filing of any such petition the district court shall have jurisdiction to grant such injunctive relief or temporary restraining order as it deems just and proper, notwithstanding any other provision of law: Provided further, That no temporary restraining order shall be issued without notice unless a petition alleges that substantial and irreparable injury to the charging party will be unavoidable and such temporary restraining order shall be effective for no longer than five days and will become void at the expiration of such period: Provided further, That such officer or regional attorney shall not apply for any restraining order under section 8(b)(7) [section 158(b)(7) of this title] if a charge against the employer under section 8(a)(2) [section 158(a)(2) of this title] has been filed and after the preliminary investigation, he has reasonable cause to believe that such charge is true and that a complaint should issue. Upon filing of any such petition the courts shall cause notice thereof to be served upon any person involved in the charge and such person, including the charging party, shall be given an opportunity to appear by counsel and present any relevant testimony: Provided further, That for the purposes of this subsection district courts shall be deemed to have jurisdiction of a labor organization (1) in the district in which such organization maintains its principal office, or (2) in any district in which its duly authorized officers or agents are engaged in promoting or protecting the interests of employee members. The service of legal process upon such officer or agent shall constitute service upon the labor organization and make such organization a party to the suit. In situations where such relief is appropriate the procedure specified herein shall apply to charges with respect to section 8(b)(4)(D) [section 158(b)(4)(D) of this title].

(m) [Priority of cases] Whenever it is charged that any person has engaged in an unfair labor practice within the meaning of subsection (a)(3) or (b)(2) of section 8 [section 158 of this title], such charge shall be given priority over all other cases except cases of like character in the office where it is filed or to which it is referred and cases given priority under subsection (l) [of this section].
Module 04 - Case Assignment
Union Organizing
For your case assignment, I'd like you to read all of the required readings from the background page for this module. After you have read them and reflected upon them, please write a 4-5 page analysis, not including cover and reference pages, in which you:
Evaluate the pros and cons of union organizing first from the perspective of the employer, and then from the perspective of the employees. Be sure to consider legal issues that were addressed in the required readings.
Your paper should demonstrate critical thinking and analysis of the relevant issues, drawing upon all of the required background readings and any relevant sources from prior courses or your own Internet research. Please upload your paper to Coursenet by the module due date.
Module 04 - Session Long Project
Union Organizing
Think back on your reference organization chosen in Module 1.  
For the Module 4 component of the Project, please write a 2-3 page paper, not including cover and reference pages, in which you:
Describe and assess the context for unionization related to your organization and its key stakeholders (e.g. partners, suppliers, vendors, customers), and any issues that management and human resource professionals need to deal with.
Please upload your paper to CourseNet by the module due date.
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