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Irreconcilable Conflict Between Therapeutic and Forensic Roles
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Despite being contrary to good patient care and existing clinical and forensic practice guidelines,
some therapists nevertheless engage in dual clinical and forensic roles. Perhaps because an injured
litigant seeking treatment is required to engage in 2 distinct roles (litigant and patient), care providers
may be tempted to meet both sets of that person's needs. Through the presentation of 10 principles
that underlie why combining these roles is conflicting and problematical, the authors stress the
importance of avoiding such conflicts, avoiding the threat to the efficacy of therapy, avoiding (he
threat to the accuracy of judicial determinations, and avoiding deception when providing testimony.

With increasing frequency, psychologists, psychiatrists, and

other mental health professionals are participating as forensic

experts in litigation on behalf of their patients. Factors such as

tightened insurance reimbursement rules, a growing market for

forensic mental health professionals, and zealous patient advo-

cacy by therapists have combined to induce many therapists,

including those who once zealously avoided the judicial system,

to appear, often willingly, as forensic expert witnesses on behalf

of their patients. Although therapists' concerns for their patients

and for their own employment is understandable, this practice

constitutes engaging in dual-role relationships and often leads

to bad results for patients, courts, and clinicians.

Although there are explicit ethical precepts about psychologists

and psychiatrists engaging in these conflicting roles, they have

not eliminated this conduct. One important factor contributing to

this continued conduct is that psychologists and psychiatrists have

not understood why these ethical precepts exist and how they

affect the behavior of even the most competent therapists. When

the reasons for the ethical precepts are understood, it is clear why

no psychologist, psychiatrist, or other mental health professional

is immune from the concerns that underlie them.

This article contrasts the role of therapeutic clinician as care

provider and the role of forensic evaluator as expert to the court,
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acknowledges the temptation to engage in these two roles in the

same matter, explains the inherent problems and argues strongly

against doing so, and discusses the ethical precepts that discour-

age the undertaking of the dual roles, as well as the legal and

professional responses to this dilemma. The specific problem

addressed here is that of the psychologist or psychiatrist who

provides clinical assessment or therapy to a patient-litigant and

who concurrently or subsequently attempts to serve as a forensic

expert for that patient in civil litigation.

Expert persons may testify as fact witnesses as well as either

of two types of expert witnesses: treating experts and forensic

experts. No special expertise beyond the ability to tell the court

what is known from first-hand observation is required to be a

fact witness. Being an expert person, however, does not preclude

one from simply providing to the court first-hand observations

in the role of a fact witness. What distinguishes expert witnesses

from fact witnesses is that expert witness have relevant special-

ized knowledge beyond that of the average person that may

qualify them to provide opinions, as well as facts, to aid the

court in reaching a just conclusion. Psychologists and psychia-

trists who provide patient care can usually qualify to testify as

treating experts, in that they have the specialized knowledge,

not possessed by most individuals, to offer a clinical diagnosis

and prognosis. However, a role conflict arises when a treating

therapist also attempts to testify as a forensic expert addressing

the psycholegal issues in the case (e.g., testamentary capacity,

proximate cause of injury, parental capacity).
Although in the preceding description the therapeutic rela-

tionship occurs first and the forensic role second, there are paral-

lel concerns with the reverse sequence (i.e., the subsequent pro-

vision of therapy by a psychologist or psychiatrist who pre-

viously provided a forensic assessment of that litigant). There

are also similar concerns about the treating therapist's role in

criminal litigation. However, this article will only address civil

litigation because the concerns and considerations arising in

criminal litigation are somewhat different, such as therapy pro-

vided under court order and the provision of therapy and evalua-

tion in forensic hospitals pending criminal responsibility or

competency to stand trial determinations.

Role Conflict

In most jurisdictions, a properly qualified therapist testifies

as a fact witness for some purposes, as he or she is expected to
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testify to information learned first hand in therapy, and as an

expert witness for some purposes, as he or she is permitted to

testify to opinions about mental disorder that a layperson would

not be permitted to offer. Thus, a therapist may, if requested to

do so by a patient or ordered to do so by a court, properly

testify to facts, observations, and clinical opinions for which

the therapy process provides a trustworthy basis. This testimony

may include the history as provided by a patient; the clinical

diagnosis; the care provided to a patient; the patient's response

to that treatment; the patient's prognosis; the mood, cognitions,

or behavior of the patient at particular times; and any other

statements that the patient made in treatment. A therapist may

properly testify, for example, that Ms. Jones reported the history

of a motor vehicle accident (MVA) 2 weeks prior to the start of

therapy and that the therapist observed the patient to be bruised,

bandaged, tearful, and extremely anxious. The therapist may

properly testify that he or she observed, and that Ms. Jones

reported, symptoms that led to a diagnosis of posttraumatic

stress disorder (PTSD). The therapist may also describe the

particular type of treatment used, the patient's response to that

treatment, and her prognosis. The therapist may properly testify

that the primary focus for the therapy was the MVA, or the

PTSD secondary to the MVA. The therapist may even properly

testify that, for treatment purposes, the operating assumption

was that the MVA rather than her impending divorce or recent

job termination or the death of a family member was what

caused the patient's distress.

To be admissible, an expert opinion must be reliable and

valid to a reasonable degree of scientific certainty (a metric for

scrutinizing the certainty of expert testimony as a condition of

its admissibility). It is improper for the therapist to offer an

expert opinion that the MVA was the proximate cause of her

impairments rather than the divorce, job termination, or bereave-

ment. This is true for two reasons. First, the type and amount

of data routinely observed in therapy is rarely adequate to form

a proper foundation to determine the psycholegal (as opposed

to the clinically assumed) cause of the litigant's impairment,

nor is therapy usually adequate to rule out other potential causes.

Second, such testimony engages the therapist in conflicting roles

with the patient. Common examples of this role conflict occur

when a patient's therapist testifies to the psycholegal issues that

arise in competency, personal injury, worker's compensation,

and custody litigation.

These concerns do not apply when the treating expert witness

stays within the boundaries of facts and opinions that can be

reliably known by the treating professional. Indeed, the treating

therapist can be compelled to testify to information perceived

during the therapeutic process and to opinions previously

formed for the purpose of therapy but cannot be compelled to

do a forensic examination or analysis (Shuman, 1983). Clinical,

ethical, and legal concerns arise when the treating expert offers

psycholegal assessment—an assessment for which the treating

expert does not have adequate professional basis, for which

there are inherent role conflicts, and for which there will almost

certainly be negative implications for continued therapy.

The temptation to use therapists as forensic experts falls on

fertile ground because clinical psychology and psychiatry gradu-

ate students often do not receive adequate training in forensic

ethics. Although graduate training in ethics has vastly improved

in general, most graduate ethics courses teach clinicians in train-

ing about the dual roles that most often get therapists in diffi-

culties: mainly, sexual and other nonprofessional relationships

with patients. The legal arena is sufficiently foreign to most

academicians and their students that ethics training primarily

focuses on licensing laws and ethical codes for general practice.

For example, few psychologists receive training in the Specialty

Guidelines for Forensic Psychologists (Committee on Ethical

Guidelines for Forensic Psychologists, 1991) because few see

themselves as forensic psychologists. When these clinicians

eventually testify in court, they see themselves as benignly tell-

ing the court about their patients and perhaps even benevolently

testifying on behalf of their patients. Therapists are not typically

trained to know that the rules of procedure, rules of evidence,

and the standard of proof is different for court room testimony

than for clinical practice.

The temptation to use therapists as forensic experts on behalf

of patient-litigants exists because of erroneous beliefs about

efficiency, candor, neutrality, and expertise. Using a therapist

to provide forensic assessment appears efficient because the

therapist has already spent time with the patient and knows

much about him or her that others are yet to learn and not without

substantial expenditures of time and money for an additional

evaluation. A therapist appears to gain candid information from

a patient-litigant because of the patient's assumed incentive to

be candid with the therapist to receive effective treatment. Al-

though litigants may learn much about themselves as a conse-

quence of receiving thorough forensic evaluations (Finn & Ton-

sager, 1996), the same treatment incentive does not exist in a

forensic examination. Thus, the facts forming the basis for a

therapist's opinion may initially appear more accurate and com-

plete than the facts that could be gathered in a separate forensic

assessment.

In addition, a therapist does not appear to be the attorney's

hired gun who came into the case solely to assist in advancing

or defeating a legal claim or defense. Thus, a therapist's forensic

assessment may appear more neutral and less immediately sub-

ject to financial incentives to reach a particular result than does

a separate forensic evaluation. And, it is sometimes assumed

that if a therapist has the expertise to be trusted to treat the

condition for which a patient seeks compensation, surely the

therapist has the expertise to testify about it. Indeed, in many

ways it would appear from this analysis that one would have to

be foolish not to have therapists also testify as forensic experts.

Nevertheless, examining the differences between the therapeutic

and forensic relationships, process, and expertise reveals that

such foolishness is the mirror image of sensibility.

Ten Differences Between Therapeutic

and Forensic Relationships

As can be seen from Table 1, the therapeutic and forensic roles

demand different and inconsistent orientations and procedures

(adapted from Greenberg & Moreland, 1995). The superficial

and perilous appeal of using a therapist as a forensic examiner is

debunked by examining the conceptual and practical differences

between the therapist-patient relationship and the forensic ex-

aminer-litigant relationship.

The first and perhaps most crucial difference between the
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Table 1

Ten Differences Between Therapeutic and Forensic Relationships

Care provision Forensic evaluation

1. Whose client is patient/litigant?
2. The relational privilege that governs

disclosure in each relationship
3. The cognitive set and evaluative attitude of

each expert
4. The differing areas of competency of each

expert
5. The nature of the hypotheses tested by each

expert
6. The scrutiny applied to the information

utilized in the process and the role of
historical truth

7. The amount and control of structure in each
relationship

8. The nature and degree of "adversarialness"
in each relationship

9. The goal of the professional in each
relationship

10. The impact on each relationship of critical
judgment by the expert

The mental health practitioner
Therapist-patient privilege

Supportive, accepting, empathic

Therapy techniques for treatment of the
impairment

Diagnostic criteria for the purpose of therapy

Mostly based on information from the person
being treated with little scrutiny of that
information by the therapist

Patient structured and relatively less structured
than forensic evaluation

A helping relationship; rarely adversarial

Therapist attempts to benefit the patient by
working within the therapeutic relationship

The basis of the relationship is the therapeutic
alliance and critical judgment is likely to
impair that alliance

The attorney
Attorney-client and attorney work-

product privilege
Neutral, objective, detached

Forensic evaluation techniques
relevant to the legal claim

Psycholegal criteria for purpose of
legal adjudication

Litigant information supplemented
with that of collateral sources and
scrutinized by the evaluator and the
court

Evaluator structured and relatively
more structured than therapy

An evaluative relationship; frequently
adversarial

Evaluator advocates for the results and
implications of the evaluation for
the benefit of the court

The basis of the relationship is
evaluative and critical judgment is
unlikely to cause serious emotional
harm

roles is the identification of whose client the patient-litigant is.

As implied by the name, the patient-litigant has two roles, one

as therapy patient and another as plaintiff in the legal process.

The patient-litigant is the client of the therapist for the purposes

of treatment. The patient-litigant is as well the client of the

attorney for guidance and representation through the legal

system.

The nature of each relationship and the person who chooses

to create it differs for therapy and forensic evaluation. The thera-

pist is ultimately answerable to the client, who decides whether

to use the services of a particular therapist; the forensic evaluator

is ultimately answerable to the attorney, or the court in the case

of a court-appointed expert, who decides whether to use the

services of a particular forensic evaluator. The patient retains

the therapist for treatment. The attorney (or the court) retains

the forensic evaluator for litigation. This arrangement allows for

the relationship that is most straightforward and free of conflict

of interest. It best protects the parties' interests as well as the

integrity of the therapist and the forensic evaluator.

Second, the legal protection against compelled disclosure of

the contents of a therapist-patient relationship is governed by

the therapist-patient privilege and can usually only be waived

by the patient or by court order. Society seeks to further the goal

of treatment through recognition of a privilege for confidential

communications between a therapist and patient in most jurisdic-

tions under a physician, psychiatrist, psychologist, or psycho-

therapist-patient privilege (Shuman & Weiner, 1987).

Legal protection against compelled disclosure of the contents

of the forensic evaluator-litigant relationship is governed by

the attorney-client and attorney-work-product privileges. Be-

cause the purpose of a forensic relationship is litigation, not

treatment nor even diagnosis for the purpose of planning treat-

ment, communications between a forensic examiner and a liti-

gant are not protected under a physician-, psychiatrist-, psy-

chologist- , or psychotherapist-patient privilege. The forensic

evaluator, however, having been retained by the attorney, is act-

ing as an agent of the attorney in evaluating the party or parties

in the legal matter. This legal agency status puts the forensic

evaluator under the umbrella of the attorney-client privilege

and usually protects privileged information until such time that

the evaluator is declared to be a witness at trial. Until that time,

most states, especially in civil matters, allow the attorney to

prevent access to that attorney's retained expert by opposing

counsel, thus best protecting the party's interest should the eval-

uator's independent opinion not favor the party of the attorney

who has retained him or her. Because it would not be a therapeu-

tic relationship, no such potential protection is available if the

forensic evaluator were to be retained directly by the party,

thereby creating the onus of one's own expert who was hired

to evaluate some potential merit to the case instead being used

to discredit the retaining side. Because parties, through their

attorneys, need to be able to evaluate the merits of their case

candidly without such jeopardy, the attomey-work-product priv-

ilege covers such trial-preparation use of experts retained by

counsel.

The main practice point to be made here is that the logic, the

legal basis, and the rules governing the privilege that applies to

care providers are substantially different from those that apply

to forensic evaluates. Given this, the duty to inform forensic

examinees of the potential lack of privilege and the intended

use of the examination product is embodied in case law (Estelle

v. Smith, 1981) and the Specialty Guidelines for Forensic Psy-

chologists (SGFP) adopted by the American Psychology-Law

Society (APA Division 41) and the American Board of Forensic



IRRECONCILABLE ROLE CONFLICTS 53

Psychology in 1991. The Specialty Guidelines state the

following:

Forensic psychologists have an obligation to ensure that prospective

clients are informed of their legal rights with respect to the antici-

pated forensic service, of the purposes of any evaluation, of the

nature of procedures to be employed, of the intended uses of any

product of their services, and of the party who has employed the

forensic psychologist. (Committee on Ethical Guidelines for Foren-

sic Psychologists, 1991, p. 659)

The third difference is evident in the evaluative attitude of

each of the experts. The therapist is a care provider and usually

supportive, accepting, and empathic; the forensic evaluator is

an assessor and usually neutral, objective, and detached as to

the forensic issues. A forensic evaluator's task is to gain an

empathic understanding of the person but to remain dispassion-

ate as to the psycholegal issues being evaluated. For therapists,

empathy and sympathy—generating a desire to help—usually

go hand-in-hand. For forensic evaluators, the task is a dispas-

sionate assessment of the psycholegal issues.

Fourth, to perform his or her task, a therapist must be compe-

tent in the clinical assessment and treatment of the patient's

impairment. In contrast, a forensic evaluator must be competent

in forensic evaluation procedures and psycholegal issues rele-

vant to the case. A therapist must be familiar with the literature

on diagnoses and treatment interventions, knowing from among

which diagnostic categories and treatment interventions the pa-

dent's difficulties would be best identified and treated. The fo-

rensic evaluator must know the basic law as it relates to the

assessment of the particular impairment claimed.

Fifth, a therapist then uses this expertise to test rival diagnos-

tic hypotheses to ascertain which therapeutic intervention is

most likely to be effective. For example, a therapeutic diagnostic

question might be whether a patient is a better candidate for

insight-oriented psychotherapy, systematic desensitization, or

psychopharmacologic intervention. A forensic evaluator must

know the relevant law and how it relates to a particular psycho-

logical assessment. A forensic evaluator then uses this expertise

to test a very different set of rival psycholegal hypotheses that

are generated by the elements of the law applicable to the legal

case being adjudicated. A psycholegal question might be

whether an impairment in the plaintiff's functioning would not

have occurred but for the death of the plaintiff's child that was

allegedly caused by the defendant. Another forensic question

might be whether the proximate cause of a plaintiff's impair-

ment is a discriminatory promotional practice, a hostile work

environment, quid pro quo sexual harassment, or management

retaliation for having filed a complaint.

The sixth difference is the degree of scrutiny to which infor-

mation from the patient-litigant is subjected. Historical truth

plays a different role in each relationship. At least with compe-

tent adults, therapy is primarily based on information from the

person being treated, information that may be somewhat incom-

plete, grossly biased, or honestly misperceived. Even when the

therapist does seek collateral information from outside of ther-

apy, such as when treating children and incompetent adults, the

purpose of the information gathering is to further treatment, not

in the pursuit of validating historical truth. In most instances,

it is not realistic, nor is it typically the standard of care, to

expect a therapist to be an investigator to validate the historical

truth of what a patient discusses in therapy. Indeed, trying to

do so by contacting family members, friends, or coworkers and

by requesting corroborating documentation may frustrate ther-

apy even if the patient has signed a release of information.

Further, this corroboration is usually unnecessary. Effective ther-

apy can usually proceed even in the face of substantial historical

inaccuracy. For example, a patient's impaired self-esteem, body

image, and sexual interest might be effectively treated regardless

of the fact that her reported memory of having been sexually

abused early in childhood by her maternal uncle was inaccurate

and that she was actually abused by her paternal uncle. Similarly,

a fear of small places can be effectively treated even if the cause

was having been locked in a closet by an angry spouse or parent

and not by being trapped in a faulty elevator. Depression from

poor work performance, excessive and losing gambling, almost

being caught defrauding an employer, and having to resign can

be treated even if the reason for the depression conveyed to the

therapist by the patient is that he or she was the victim of an

incompetent and unfair supervisor.

The more important question for most psychotherapeutic

techniques is how a patient perceives or feels about the world—

what is real to that patient—not factual or historical truth (Wes-

son, 1985). Even for those therapeutic techniques that involve

confrontation and challenge of a patient's conceptions of events,

therapists rarely conduct factual investigations into circum-

stances surrounding patient claims in therapy. Thus, the histori-

cal truth of matters raised during therapy cannot, simply on that

basis alone, be considered valid and reliable for legal purposes.

This is not a criticism of therapy. This approach to psychotherapy

makes sense given its temporal framework. If a patient report

or a diagnostic hypothesis is not borne out, it can be revised in

later sessions. This approach to therapy, which is informed and

educated but still somewhat trial-and-error, typically does no

harm unless the patient is in a high-risk situation, such as being

suicidal or in an abusive environment.

In contrast, the role of a forensic examiner is, among other

things, to offer opinions regarding historical truth and the valid-

ity of the psychological aspects of a litigant's claims. The accu-

racy of this assessment is almost always more critical in a

forensic context than it is in psychotherapy. A competent foren-

sic evaluation almost always includes verification of the liti-

gant's accuracy against other information sources about the

events in question. These sources may include collateral inter-

views with coworkers, neighbors, family members, emergency

room personnel, or a child's teacher or pediatrician and a review

of documents such as police reports, school records, military

records, medical records, personnel files, athletic team atten-

dance, credit card bills, check stubs, changes in one's resume,

depositions, witness statements, and any other possible sources

of information about the litigant's pre- and postincident

thoughts, emotions, and behaviors. However, therapists do face

a dilemma regarding the historical accuracy of the information

provided by the patient, depending on how they or their patients

act on that information. This is illustrated by a case in which a

therapist was successfully sued for slander by a father who was

identified through memories recovered in therapy as allegedly

having abused the therapist's patient as a child every Friday

evening. The father offered employment records at the thera-
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pist's trial that revealed that he had worked for the railroad and

had been working out of town every Friday evening in question

(Blow, 1995).

Seventh, the need for historical accuracy in forensic evalua-

tions leads to a need for completeness in the information ac-

quired and for structure in the assessment process to accomplish

that goal. Therapeutic evaluation, in comparison, is relatively

less complete and less structured than a forensic evaluation.

Moreover, a patient provides more structure to a therapeutic

evaluation than does a litigant to a forensic evaluation. Ideally,

a patient and therapist work collaboratively to define the goals

of a therapeutic interaction and a time frame within which to

realize them. The time frame and goals of a forensic evaluation

are defined by the legal rules that govern the proceeding, and

once these are determined, the forensic evaluator and litigant

are usually constrained to operate within them. To make maxi-

mum use of the time available, forensic evaluators usually con-

duct highly structured assessments using structured interviews

supplemented with a battery of psychological tests and forensi-

cally oriented history and impairment questionnaires. Certainly

the plaintiff is encouraged to describe the events in question,

but it is the forensic evaluator's task to establish a preincident

baseline of functioning, a complete description of the incidents

alleged in the legal complaint, the subsequent areas of resilience

and impairment of the plaintiff's functioning, the proximate

cause of any impairment, and the likely future functioning of the

plaintiff, if necessary, ameliorated or enhanced by any needed

therapy.

Eighth, although some patients will resist discussing emotion-

ally laden information, the psychotherapeutic process is rarely

adversarial in the attempt to reveal that information. Forensic

evaluation, although not necessarily unfriendly or hostile, is

nonetheless adversarial in that the forensic evaluator seeks infor-

mation that both supports and refutes the litigant's legal asser-

tions. This struggle for information is also handled quite differ-

ently by each expert: The therapist exercises therapeutic judg-

ment about pressing a patient to discuss troubling material,

whereas a forensic evaluator will routinely seek information

from other sources if the litigant will not provide it or to corrob-

orate it when the litigant does provide information. In the ex-

treme, when presented with excessive underreporting or overre-

porting of critical information, the forensic evaluator might even

decide that the litigant is dissembling.

Ninth, consider the goals of each of these relationships. Ther-

apy is intended to aid the person being treated. A therapist-

patient relationship is predicated on principles of beneficence

and nonmaleficence—doing good and avoiding harm. A thera-

pist attempts to intervene in a way that will improve or enhance

the quality of the person's life. Effective treatment for a patient

is the reason and the principal defining force for the therapeutic

relationship. According to the Hippocratic oath, "Into whatever

house I enter, I will do so to help the sick, keeping myself free

from all intentional wrong-doing and harm. . . ." Similarly,

according to the ethical principles of psychologists, ' 'Psycholo-

gists seek to contribute to the welfare of those with whom they

interact professionally. . . . [They attempt] to perform their

roles in a responsible fashion that avoids or minimizes harm"

(APA, 1992, p. 1600).

Forensic examiners strive to gather and present objective in-

formation that may ultimately aid a trier of fact (i.e., judge or

jury) to reach a just solution to a legal conflict. A forensic

examiner is obligated to be neutral, independent, and honest,

without becoming invested in the legal outcome. A forensic

evaluator advocates for the findings of the evaluation, whatever

those findings turn out to be. Thus, the results of a forensic

examination may well be detrimental to the legal position of an

examinee (American Psychiatric Association, 1984) and con-

trary to basic therapeutic principles.

Tenth, the patient-litigant is likely to feel differently about

expert opinions rendered by therapists than those rendered by

forensic experts. Consider the role of judgment in therapeutic

relationships. There is a robust, positive relationship between the

success of the therapist-patient alliance and success in therapy

(Horvath & Luborsky, 1993). To develop a positive therapist-

patient alliance, a therapist must suspend judgment of the patient

so that the therapist can enter and understand the private percep-

tual world of the patient without doing anything that would

substantially threaten that relationship. Indeed, some believe

that even a posttherapy disturbance of this therapeutic alliance

may cause serious harm to a patient; hence many advocate

substantial limitations on personal relationships between former

patients and their therapists.

In contrast, the role of a forensic examiner is to assess, to

judge, and to report that finding to a third party (attorney, judge,

or jury) who will use that information in an adversarial setting.

To assess, a forensic examiner must be detached, maybe even

skeptical, and must carefully question what the litigant presents.

Because a forensic psychologist or psychiatrist has not engaged

in a helping relationship with the litigant, it is less likely that

his or her judgment-laden testimony would cause serious or

lasting emotional harm to the litigant than would that of the

psychologist or psychiatrist who has occupied a therapeutic role.

Waiving the Dual-Role Conflict

These role differences are not merely artificial distinctions

but are substantial differences that make inherently good sense.

Unless these distinctions are respected, not only are both the

therapeutic and forensic endeavors jeopardized for the patient-

litigant but as well the rights of all parties who are affected by

this erroneous and conflictual choice. Unlike some conflicts of

interest, this role conflict is not one that the plaintiff can waive,

because it is not the exclusive province of the plaintiff's side

of the case. The conflict affects not only the plaintiff but also

the defense and the court. This conflict not only poses therapeu-

tic risks to the patient-litigant but also risks of inaccuracy

and lack of objectivity to the court's process and to all of the

litigants.

Existing Professional Guidelines

On the basis of these concerns, both psychological and psychi-

atric organizations have sought to limit these situations when

dual functions are performed by a single psychologist or psychi-

atrist. In increasing detail and specificity, professional organiza-

tions have discouraged psychologists and psychiatrists from en-

gaging in conflicting dual professional roles with patient-liti-

gants. As the Ethical Guidelines for the Practice of Forensic
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Psychiatry, adopted by the American Academy of Psychiatry

and the Law (AAPL) in 1989, note:

A treating psychiatrist should generally avoid agreeing to be an

expert witness or to perform an evaluation of his patient for legal

purposes because a forensic evaluation usually requires that other

people be interviewed and testimony may adversely affect the thera-

peutic relationship.

In a very similar vein, the Specialty Guidelines for Forensic

Psychologists indicate the following:

Forensic psychologists avoid providing professional services to par-

ties in a legal proceeding with whom they have personal or profes-

sional relationships that are inconsistent with the anticipated

relationship.

When it is necessary to provide both evaluation and treatment ser-

vices to a party in a legal proceeding (as may be the case in

small forensic hospital settings or small communities), the forensic

psychologist takes reasonable steps to minimize the potential nega-

tive effects of these circumstances on the rights of the party, confi-

dentiality, and the process of treatment and evaluation. (Committee

on Ethical Guidelines for Forensic Psychologists, 1991, p. 659)

The Committee on Psychiatry and Law of the Group for the

Advancement of Psychiatry (GAP, 1991) concluded in 1991

that' 'While, in some areas of the country with limited number

of mental health practitioners, the therapist may have the role

of forensic expert thrust upon him, ordinarily, it is wise to avoid

mixing the therapeutic and forensic roles" (p. 44). Similarly,

the Ethical Principles of Psychologists and Code of Conduct of

the American Psychological Association (APA, 1992) admon-

ishes that "In most circumstances, psychologists avoid per-

forming multiple and potentially conflicting roles in forensic

matters" (p. 1610). Finally, the most recent and the most spe-

cific of these codes, the American Psychological Association's

(1994) guidelines for conducting child custody evaluations,

concluded the following:

Psychologists generally avoid conducting a child custody evaluation

in a case in which the psychologist served in a therapeutic role for

the child or his or her immediate family or has had other involve-

ment that may compromise the psychologist's objectivity. This

should not, however, preclude the psychologist from testifying in

the case as a fact witness concerning treatment of the child. In

addition, during the course of a child custody evaluation, a psychol-

ogist does not accept any of the involved participants in the evalua-

tion as a therapy client. Therapeutic contact with the child or in-

volved participants following a child custody evaluation is under-

taken with caution.

A psychologist asked to testify regarding a therapy client who is

involved in a child custody case is aware of the limitations and

possible biases inherent in such a role and the possible impact on

the ongoing therapeutic relationship. Although the court may require

the psychologist to testify as a fact witness regarding factual infor-

mation he or she became aware of in a professional relationship

with a client, that psychologist should decline the role of an expert

witness who gives a professional opinion regarding custody and

visitation issues (see Ethical Standard 7.03) unless so ordered by

the court, (p. 678)

The Legal Perspective

Although there are explicit ethical precepts addressing this

dual role, there are no reported judicial decisions to date that

address the exclusion of a forensic assessment by a psychologist

or psychiatrist who served as a litigant's therapist. Courts may

not see this as an issue of competence or qualification, but

instead, at most, as one of weight or credibility. Thus, the thera-

pist would be permitted to testify and the ethical precept could

be used to challenge credibility. Some courts may not recognize

the role conflicts or not see them as important; other courts may

see them but are too concerned with efficiency to give them

great weight.

Although even the clear ethical conflict may not yet persuade

a court to exclude the testimony of a therapist who offers a

forensic assessment, the effect of this departure from profes-

sional standards on the perceived credibility of the witness may

persuade attorneys to resist this two-for-one strategy. Deviating

from the ethical codes or practice guidelines of one's profession

is an appropriate and effective basis for impeaching a witness

and the explicit ethical and specialty guidelines that address this

problem simplify this task for the cross-examining attorney.

Similarly, under both the test of "general acceptance" in the

relevant professional community ofFrye v. United Stales (1923)

and the "good grounds given what is known" test of Dauhert

v. Merrell Dow Pharmaceuticals (1993), forensic assessment

by a patient's therapist does not generally provide a reliable

basis for a forensic assessment and therefore should be avoided

by the ethical psychologist and viewed skeptically by the courts.

Expert witnesses are held highly accountable for the accuracy

of their opinions through the rules of evidence; the rigors of

deposition, voir dire, cross-examination; and the testimony of

opposing experts. Courts now scrutinize the admissibility of

expert opinion testimony on the basis of the quality of the sci-

ence that underlies the testimony (Shuman, 1994). The Supreme

Court's decision in Daubert (1993) requires federal courts to

make a "preliminary assessment of whether the reasoning or

methodology underlying the testimony is scientifically valid and

whether that reasoning properly can be applied to the facts in

issue" (p. 592). This decision is part of a trend in both state

and federal courts toward a more demanding level of scrutiny

requiring scientific support or validation for the assertions made

by mental health professionals in forensic settings. This trend

(e.g., State v. Russel, 1994) is even seen in states that have

chosen to apply the "general acceptance in the relevant profes-

sional community" test (Frye, 1923) instead of the test in

Daubert. Psychologists and psychiatrists should expect courts

to demand evidence of the research that supports their opinions

and that supports the data acquisition methods on which opin-

ions are based. A forensic evaluation must be based on informa-

tion that is more complete and more accurate than that typically

obtained as part of therapy.

To date, society has taken a largely laissez-faire, market orien-

tation to psychotherapy. Most successful malpractice claims

against mental health professionals have involved sex with pa-

tients, drug interactions, failure to warn or protect, and suicide

(Smith, 1991). However, engaging in dual roles raises the poten-

tial for a lawsuit against a therapist by a patient alleging lack

of informed consent. This could be claimed by a disgruntled
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patient-litigant who expected the therapist to be as successful

and partisan an expert witness as he or she was a therapist. The

argument would follow that the therapist should have reasonably

known that the patient would be less likely to disclose certain

information knowing that a third person would be made aware

of, and potentially use, the information to the detriment of the

discloser and, therefore, the therapist should have warned the

patient of that potential consequence not just before the therapist

changed roles but also before therapy (and the disclosures) even

began. It is similarly likely that most people would choose to

disclose more information with less self-censorship in psycho-

therapy than in forensic examinations. Once this information

has been disclosed in therapy, and the therapy process then be-

comes the basis for forensic testimony by the therapist, this

then places the otherwise innocuous information into a different

context and makes it more likely that this disclosure will be

used to the detriment of the patient (Shuman & Weiner, 1987).

Where Then Should the Line Be Drawn?

As stated earlier, psychologists and psychiatrists may appro-

priately testify as treating experts (subject to privilege, confi-

dentiality, and qualifications) without risk of conflict on matters

of the reported history as provided by the patient; mental status;

the clinical diagnosis; the care provided to the patient and the

patient's response to it; the patient's prognosis; the mood, cogni-

tions, or behavior of the patient; and any other relevant state-

ments that the patient made in treatment. These matters, pre-

sented in the manner of descriptive ' 'occurrences'' and not psy-

cholegal opinions, do not raise issues of judgment, foundation,

or historical truth. Therapists do not ordinarily have the requisite

database to testify appropriately about psycholegal issues of

causation (i.e., the relationship of a specific act to claimant's

current condition) or capacity (i.e., the relationship of diagnosis

or mental status to legally defined standards of functional capac-

ity). These matters raise problems of judgment, foundation, and

historical truth that are problematic for treating experts.

When faced with issues that seem to fall between these guide-

posts, it is useful to ask whether each opinion is one that could

or should have been reached in therapy. Thus, if the legal system

did not exist, would therapists be expected to reach these sorts

of conclusions on their own? Would doing so ordinarily be

considered an aspect of the therapy process? Tn doing so, would

the opinion be considered exploratory, tentative, and speculative,

or instead as providing an adequate basis for guiding legal action

outside of therapy? Is the therapist generating hypotheses to

facilitate treatment or is he or she reasonably scientifically cer-

tain that this opinion is accurate? Is it based on something

substantially more than, "My patient said so," "My patient

would have no reason to lie,'' or ' 'My patient would not lie to

me"?

Conclusion

Psychologists, psychiatrists, and other mental health profes-

sionals have given and received criticism about the use of expert

witnesses whose partisanship appears to overwhelm their pro-

fessionalism. Engaging in conflicting therapeutic and forensic

relationships exacerbates the danger that experts will be more

concerned with case outcome than the accuracy of their testi-

mony. Therapists are usually highly invested in the welfare of

their patients and rightfully concerned that publicly offering

some candid opinions about their patient's deficits could seri-

ously impair their patient's trust in them. They are often unfamil-

iar with the relevant law and the psycholegal issues it raises.

They are often unaware of much of the factual information in

the case, and much of what they know comes solely from the

patient and is often uncorroborated. What they do know, they

know primarily, if not solely, from their patient's point of view.

They are usually sympathetic to their patient's plight, and they

usually want their patient to prevail.

By failing to recognize the inherent limitations of their work

as therapists, as well as the conflicting therapeutic and forensic

roles, psychologists, psychiatrists, and other mental health pro-

fessionals risk harm to their profession, their patients, and the

courts. Although therapists frequently enter the forensic arena

in their efforts to help, these efforts may not only put therapists

in ethical difficulty but may also neutralize the impact both of

their testimony and their work as therapists. Therapists need to

acknowledge the limits of what they can accurately and reliably

say on the basis of therapeutic relationships. Although it is

difficult, when asked psycholegal questions, therapists must be

willing to testify "1 cannot answer that question given my role

in this case," "I do not have an adequate professional basis to

answer that question,'' ' 'I did not conduct the kind of evaluation

necessary to reliably answer that question," "I can only tell

you what I observed," or "I can only tell you what my patient

told me." No matter how laudable their motives might be, thera-

pists who venture beyond these limits and into the arena of

psycholegal opinion are deceiving themselves and others. En-

gaging in an irreconcilable role conflict and lacking an adequate

professional basis for their testimony, they can be neither neu-

tral, objective, nor impartial.

References

American Academy of Psychiatry and the Law. (1989). Ethical guide-
lines for the practice of forensic psychiatry. In Membership directory
of American Academy of Psychiatry and the Law (pp. x-xiii). Bloom-
field, CT: Author.

American Psychological Association. (I992J. Ethical principles of psy-
chologists and code of conduct. American Psychologist, 47, 1597-

1611.
American Psychological Association. (1994). Guidelines for child cus-

tody evaluations in divorce proceedings. American Psychologist, 49,

677-680.
American Psychiatric Association. (1984). Psychiatry in the sentencing

process: A report of the task force on the role oj psychiatry in the

sentencing process. Washington, DC: Author.
Blow, S. (1995, January 11). Slander case shakes family. Dallas Morn-

ing News, p. 25a.
Committee on Ethical Guidelines for Forensic Psychologists. (1991).

Specialty guidelines for forensic psychologists. Law and Human Be-
havior, 15, 655-665.

Committee on Psychiatry and Law, Group for the Advancement of Psy-
chiatry. (1991). The mental health professional and the legal system

(Rep. No. 131). New York: Brunner/Mazel.
Daubert v. Merrell Dow Pharmaceuticals, Inc., 405 U.S. 597 (1993).
Estelle v. Smith, 451 U.S. 454 (1981).
Finn, S. E.. and Tonsager, M. E. (1996). Therapeutic assessment: Using



IRRECONCILABLE ROLE CONFLICTS 57

psychological testing to help clients change. Manuscript in

preparation.

Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

Greenberg, S. A.. & Moreland, K.. (1995). Forensic evaluations and

forensic applications of the MMP1/MMPI-2. Unpublished manuscript,
University of Minnesota, Department of Continuing Education and
Conference Services, Minneapolis, and The American Academy of

Forensic Psychology.

Horvath, A. O.. & Luborsky, L. (1993). The role of the therapeutic
alliance in psychotherapy. Journal of Consulting and Clinical Psy-

chology, 61, 561-573.

Shuman, D. W. (1983). Testimonial compulsion: The involuntary medi-
cal expert witness. Journal of Legal Medicine, 4, 419-446.

Shuman, D. W. (1994). Psychiatric and psychological evidence (2nd
ed.). Colorado Springs, CO: Shepherds/McGraw-Hill.

Shuman, D. W., & Weiner, M. F. (1987). The psychotherapist-patient
privilege: A critical examination. Springfield, IL: Thomas.

Smith, S. R. (1991). Mental health malpractice in the 1990's. Hans. L.

Rev., 28, 209-283.
State v. Russel, 882 R2d 747 (Wash. 1994).
Wesson, M. (1985). Historical truth, narrative truth, and expert testi-

mony, Wash. L Rev., 60, 331-354.

Received October 2, 1995

Revision received February 22, 1996

Accepted May 20, 1996 •

New Editors Appointed, 1998-2003

The Publications and Communications Board of the American Psychological Association

announces the appointment of Five new editors for 6-year terms beginning in 1998.

As of January 1, 1997, manuscripts should be directed as follows:

• For the Journal of Experimental Psychology: Animal Behavior Processes,

submit manuscripts to Mark E. Bouton, PhD, Department of Psychology,

University of Vermont, Burlington, VT 05405-0134.

• For the Journal of Family Psychology, submit manuscripts to Ross D. Parke,

PhD, Department of Psychology and Center for Family Studies-075, 1419

Life Sciences, University of California, Riverside, CA 92521-0426.

• For the Personality Processes and Individual Differences section of the

Journal of Personality and Social Psychology, submit manuscripts to Ed

Diener, PhD, Department of Psychology, University of Illinois, 603 East

Daniel, Champaign, IL 61820.

• For Psychological Assessment, submit manuscripts to Stephen N. Haynes,

PhD, Department of Psychology, University of Hawaii, 2430 Campus Road,

Honolulu, HI 96822.

• For Psychology and Aging, submit manuscripts to Leah L. Light, PhD, Pitzer

College, 1050 North Mills Avenue, Claremont, CA 91711-6110.

Manuscript submission patterns make the precise date of completion of the 1997 volumes

uncertain. Current editors, Stewart H. Hulse, PhD; Ronald F. Levant, EdD; Russell G.

Geen, PhD; James N. Butcher, PhD; and Timothy A. Salthouse, PhD, respectively, will

receive and consider manuscripts until December 31, 1996. Should 1997 volumes be

completed before that date, manuscripts will be redirected to the new editors for consider-

ation in 1998 volumes.




