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Camaras in the Courts
The issue of whether to permit video cameras to record court proceedings is far from resolved. Although more and more states have legalized the practice in one form or another, it remains illegal in the federal court system.

Recording devices in federal courts have traditionally been seen as disruptive, and were prohibited by the Federal Rules of Criminal Procedure, which sets the standards for federal cases. However, in recent years, as recording equipment has become less intrusive and more states have brought cameras into courtrooms, the Judicial Conference, the policy-making body of the federal judiciary, has taken some preliminary steps toward permitting trials to be recorded electronically. But those moves have been controversial.

Many members of the media applaud such actions, particularly the cable television station Court TV, which in some cases has taken legal action in an attempt to gain access to certain trials. Court TV and others argue that cameras in courtrooms are protected by the First and Sixth Amendments of the Constitution. Many others, however, particularly some defense attorneys, have expressed concern that televising trials compromises the rights of the accused and the overall fairness of the legal system.

Opponents of cameras in the courts say that participants in a trial can be unfairly influenced by the presence of the cameras. They argue that lawyers, witnesses, judges and jurors can be profoundly affected by the knowledge that they are being recorded and televised. Hence, critics caution, they may neglect fairness and legal responsibility as a result of being distracted, intimidated or otherwise influenced by the cameras.

Critics also argue that the Constitution protects fairness and due process in legal proceedings, and that the importance of such rights supersedes the need to bring information from trials to the public. Fairness should not be compromised for any reason, they maintain. Furthermore, they say, there is a risk to the privacy, and in some cases the safety, of those involved in televised trials. A breach of privacy, or even a perceived breach, could have the effect of making witnesses unwilling to testify, they argue.

Supporters, on the other hand, argue that freedom of speech and the right to a public trial, both guaranteed by the Constitution, permit the recording of trials. They point out that the print media and sketch artists are already given access to the courts. There is no reason, proponents say, that trials should not be televised as well.

Supporters maintain that permitting cameras to record trials benefits the democratic process by keeping the public informed about the legal process. In addition, they say, cameras lend a transparency to legal proceedings that discourages corruption and abuse.

Allowing cameras to record trials, supporters argue, also provides a valuable service to victims' relatives and other members of the community who may be affected by a particular case. Advocates say that allowing them to watch the proceedings on television is the next best thing to allowing them to experience the proceedings live, which economic and other considerations may preclude.

Does permitting cameras in court uphold constitutional rights and benefit society? Or does it compromise fairness and the right to due process?

History of Cameras in the Courts

In 1946, the Federal Rules of Criminal Procedure forbade electronic media coverage of criminal proceedings at the federal level. The growth of television in the following years sparked debate over the issue. In 1965 the Supreme Court reversed a criminal conviction in the state-level case of Estes v. Texas, finding that televising the proceedings had deprived the defendant of a fair trial.

The court argued that the bright lights, numerous cables and noise from the cameras had had a disruptive effect. It said that such elements, aside from being disruptive on their own, served as a constant reminder of the fact that the trial was appearing on television. The court ruled that knowing that cameras were present caused participants to alter their behavior accordingly, potentially endangering the right of the defendant to a fair trial. The court left open the option, however, that more subtle methods of recording might someday allow trials to be televised.

"All are entitled to the same rights as the general public," the court said. "The news reporter is not permitted to bring his typewriter or printing press. When the advances in these arts permit reporting by printing press or by television without their present hazards to a fair trial we will have another case."

In 1972, the Judicial Conference expanded the ban against cameras in federal courtrooms. The new prohibition outlawed "broadcasting, televising, recording or taking photographs in the courtroom and areas immediately adjacent." However, in 1981, the Supreme Court, taking into consideration that recording technology had become less intrusive, ruled in the case of Chandler v. Florida that the presence of broadcast media in the courts was not unconstitutional.

The Supreme Court's decision led to many state courts permitting some form of camera coverage. Some states allowed television cameras only in specified types of proceedings, while others required the agreement of all parties involved in the trial. Camera coverage at the federal level, however, remained forbidden.

By the late 1980s, the majority of states allowed some type of camera coverage. In 1991, in response to congressional pressure, the Judicial Conference initiated a three-year experiment allowing cameras in select federal courts. In 1994, as the experiment was concluding, former football star O.J. Simpson was tried for murder in California. His televised trial was viewed and commented on extensively throughout its duration, and the general perception emerged among many that the proceedings were overwhelmed by the media coverage.

The widespread negative view of the broadcasting of the Simpson trial was believed by many to have led to the decision of the Judicial Conference not to renew its experiment with cameras in federal courtrooms. The experiment was abandoned despite an internal report that called it a success and recommended that it be continued. The Simpson trial also led to some resistance to the idea of cameras in the courtroom at the state level.

Although the Judicial Conference had decided against continuing its experiment with cameras in select federal courtrooms, in 1996 the group permitted each federal appeals court to decide on its own whether to allow cameras. Only the U.S. 2nd Circuit Court of Appeals in New York City and the U.S. 9th Circuit Court of Appeals in San Francisco chose to do so.

Over the next several years, Congress considered legislation designed to permit cameras in federal courtrooms. The most recent bill, sponsored by Sen. Charles Grassley (R, Iowa), would allow federal judges to choose to televise court proceedings. It would also give witnesses the option of having their identities concealed, and would authorize the Judicial Conference to issue advisory guidelines for federal judges. In November 2001, the bill was approved by the Senate Judiciary Committee, clearing the way for it to be heard by the full Senate. The Judicial Conference, concerned about the effect of camera coverage on trials, has been actively opposing the bill.

Meanwhile, states increasingly have been allowing cameras in their courts. With the legalization of cameras in South Dakota courts in 2001, all 50 states now permit some form of coverage.

Opponents Say Legality Compromised

Opponents of cameras in the courtroom argue that they unfairly influence the behavior of the participants in a trial. Some participants, they maintain, will either consciously or unconsciously do what they believe will play well on television. Opponents say that jurors who know they are on television might feel pressured to decide a case a certain way. They also say that lawyers might tend to overdramatize their presentations at the expense of their clients. And witnesses could find themselves given to overstatement of the facts, they argue.

Furthermore, opponents say, judges might base their rulings on what they feel is expected of them rather than what is legally sound. Critics argue that an awareness of the presence of cameras could influence a judge to take action such as setting unreasonably high bail or imposing an excessively long sentence if he or she felt that it was expected.

Just as participants in a trial might feel obligated to behave a certain way in front of cameras, opponents say, they could also feel self-conscious in their presence. This could cause jurors to become flustered and distracted while listening to testimony, opponents contend, and witnesses could become less effective in delivering their accounts if they are intimidated by the presence of cameras.

The overall effect of cameras in the courtroom, opponents maintain, is the gradual transformation of the process of law into a spectacle, which will profoundly alter its character. The temptations of money and celebrity will alter the behavior of those who participate, critics say. If trials are allowed to become part of the realm of entertainment, they warn, then entertainment will gain a hold over court procedure that will compromise fairness and due process. According to defense attorney Jack Litman:

We do not want the sacred area of the courtroom, which is by definition solemn, tedious and dignified, to be overrun by a system whose values are based on ratings, entertainment value and profit. And I fear, when you put the camera under the tent of an American institution you do more than illuminate it. You profoundly change that institution.

Opponents say that the constitutional right to due process and a fair trial override the need for court proceedings to be made public. Some, like Edward Becker, chief judge of the U.S. 3rd Circuit Court of Appeals in Philadelphia, Pa., insist that any condition that compromises those rights is unacceptable. "You have an impairment of the process, and what do you get for it? You get 56 seconds, tops, on the nightly news," says Becker.

In addition, critics say, cameras in the courtroom introduce a factor of intimidation into legal proceedings. They point out that since trials most likely to be televised tend to involve high-profile violent crimes, retaliation is a distinct possibility. Threats to witnesses, juries or judges become more acute, opponents argue, when those people can be seen on television.

Opponents maintain that even safeguards such as blurring features or declining to film certain participants are only partially effective, and that there is still a risk involved. The threat to safety, they argue, could have the effect of keeping prospective witnesses from coming forward.

Whether they are worried that their security will be compromised or their reputations will be damaged, critics maintain, participants will alter their behavior when cameras are present, potentially damaging the case. "We believe that the intimidating effect of cameras on litigants, witnesses and jurors has a profoundly negative impact on the trial process," says Becker.

Supporters See Benefits

Supporters of cameras in the courtroom say that barring them from legal proceedings violates the Constitution. They point to the First Amendment, which guarantees freedom of speech, and the Sixth Amendment, which guarantees the right to a public trial. Allowing television cameras into court, advocates contend, falls within those rights.

Supporters point out that the print media have long been allowed into courtrooms. Graphic representations are present in the form of artist sketches, they note. Television cameras, they argue, are just a natural continuation of that practice. There is no reason, supporters maintain, for electronic media to have less access than print media. "If a reporter may take notes and a sketch artist may draw a portrait," says First Amendment lawyer Lee Levine, "there simply is no principled basis on which to exclude cameras."

The reason the public and the media have a right to watch trials, supporters argue, is that it is essential to the health of an effective democracy. That is partly, they argue, because a public that votes for its leaders based on issues that are often decided in the court system should be as well-informed as possible about that system.

Proponents cite a recent Quinnipiac College Polling Institute poll conducted in New York State, where many high-publicity trials take place. The poll found that roughly half of the respondents were in favor of televising criminal trials and that two-thirds said that televising trials was helpful in understanding the criminal justice system.

The other way that televised trials are helpful to the democratic process is that they provide the legal system with accountability, supporters argue. They maintain that transparency in court proceedings will promote fairness and reduce ineffectiveness and corruption because trial participants will be aware that they are being observed. "The history of American democracy is that when the public has a right to see what's going on, that improves what the government is doing," says Fred Graham, chief anchor and managing editor of Court TV.

Those who advocate cameras in the courts say that the amount of physical seating space in courtrooms is often limited. They argue that family members of victims can find themselves crowded out by members of the media and others. In addition, they say, family members may find it difficult to take the time every day to visit the actual courtroom due to work considerations, geographical distance or physical or emotional infirmity. In some cases an entire community might feel affected by a case and want the opportunity to see the trial, proponents say. They maintain that televising trials ensures that people with various special interests in legal proceedings will be able to watch them.

"There is no courtroom in the land physically large enough to seat the citizens who deserve access to important judicial moments. But we have a way to give everyone who desires it a front row courtroom seat," says journalist Al Tompkins.

Supporters contend that few of the reservations voiced in the Estes v. Texas decision have been borne out. They maintain that technological innovations such as less intrusive equipment have made cameras a far less disruptive presence in courtrooms. Thousands of trials and other proceedings have been recorded and televised, they argue, with very few legal problems ensuing.

Proponents also argue that cameras are often blamed for a particular verdict when other factors actually play a much bigger role. For example, they point out that the problems in the Simpson trial were inherent in the case itself, with its celebrity defendant and racial implications. Advocates insist that cameras in the courtroom do not pose a problem in and of themselves.

Debate Continues

Observers point out that although the Simpson trial made the legal system more reluctant to permit cameras in the courts, it is often credited with raising interest in criminal law among the general public. In particular, they say, the practice of interviewing trial lawyers on news broadcasts, whether commenting on their own cases or others, achieved greater popularity during that time as television stations searched for experts to explain the developments. The proliferation of legal experts, on the other hand, raised the anxiety level about verdicts being distorted by the heightened media presence.

The parallel developments of increased public interest in criminal cases and increased anxiety about the effects of televising trials make the future of cameras in the courtroom difficult to predict. The bill sponsored by Grassley, which would give judges the option of permitting cameras in federal courts, is awaiting a vote in the Senate.

Some argue for recording court proceedings in a way that presents them in the most basic, straightforward way possible. ABC News reporter John Miller advocates nonstop courtroom broadcasts that could be accessed by ordinary citizens. "I would like to see a camera mounted on the wall of every courtroom," Miller says, "without an operator...where any television station or streaming video could dial it up and cut to it to see what is going on in our public courtrooms and to broadcast what is going on in our public courtrooms to our public."

Key Events in the History of Cameras in the Courtroom (sidebar)

1946
Electronic coverage of federal criminal trials is outlawed by the Judicial Conference.

1965
The Supreme Court rules in Estes v. Texas that televising a trial can infringe on the rights of the defendant, but leaves open the possibility that improvements in recording technology may eventually allow the issue to be reconsidered.

1972
The Judicial Conference expands the ban on cameras in federal courts, specifically prohibiting broadcasting.

1981
Taking into consideration that recording technology has become less intrusive, the Supreme Court rules that cameras in the courtroom do not violate the Constitution. States begin to allow various forms of camera coverage.

1991
The Judicial Conference, under congressional pressure, initiates a three-year experiment that allows cameras in select federal courts.

1994
The Judicial Conference decides not to continue allowing cameras in federal courtrooms.

1996
The Judicial Conference permits federal appeals courts to decide whether to allow cameras in appellate proceedings. The U.S. 2nd Circuit Court of Appeals in New York City and the U.S. 9th Circuit Court of Appeals in San Francisco are the only two to do so.

2001
In July, South Dakota becomes the 50th state to allow some type of camera access to its courtrooms.

In November, a bill sponsored by Sen. Charles Grassley (R, Iowa) that would permit judges to allow cameras in federal trials is approved for Senate debate by the Judiciary Committee.

Cameras in the Supreme Court Debated (sidebar)

The debate over the permissibility of cameras in U.S. courtrooms has implications for the Supreme Court. Although 300 courtroom spectators watch the 70 or 80 cases that are granted full review each year, many Supreme Court justices have been outspokenly opposed to the recording of the court's proceedings. The court permits audiotape recordings, but they are not made available to the public until after each term.

As with other arguments for cameras in the courtroom, those who advocate televised coverage of Supreme Court cases maintain that public knowledge of the judicial process and comprehension of the significance of court decisions would increase if the public were given greater access to the courts. In addition, they say, the legal process would benefit from greater scrutiny.

Opponents of cameras in the Supreme Court counter that televising proceedings would affect the quality of the deliberations. Justice David Souter, an outspoken critic of televising Supreme Court sessions, has said that judges will modify their remarks if they know that what they say can be played out of context on the evening news. Such moderation, opponents say, can impede the fairness of legal proceedings.

The issue of cameras in the Supreme Court was brought to the forefront of public debate in late 2000, when a group of media companies requested permission to televise the case of Bush v. Gore. Texas Gov. George W. Bush (R) brought the case to the Supreme Court in appeal of a decision by the Florida Supreme Court allowing Vice President Al Gore (D) to proceed with a recount of the Florida vote in the disputed 2000 presidential election. C-Span and a number of other television networks argued that the unprecedented nature and importance of the case justified its being broadcast.

The court declined the request for television coverage but announced that it would post a transcript of the proceedings immediately after they occurred. In addition, the court said that it would release an audiotape soon after. Advocates of televising Supreme Court proceedings welcomed the audiotape release as a promising first step, but said that they hoped for more extensive coverage in the future.

"The Supreme Court's landmark decision to release an audio transcript in Bush v. Gore allowed millions of Americans to reach their own conclusions in one of the most important cases in American history," says Sen. Charles Schumer (D, N.Y.), who has sponsored legislation calling for the televised coverage of court cases. "Allowing cameras in the courtroom would shine even more light on our judicial system, improving public understanding of the judicial process and increasing public scrutiny of our courts."

Prominent Televised Cases (sidebar)

The debate over cameras in the courts has been a factor in a number of prominent cases in recent years. The trial of O.J. Simpson is a famous example. A well-known former professional football player, Simpson was charged in 1994 with the murders of his ex-wife, Nicole Brown Simpson, and her friend Ronald Goldman.

The dramatic pursuit of Simpson's car by the police who arrested him--which was televised live--fueled public interest in the case. Los Angeles Superior Court Judge Lance Ito allowed the trial to be televised, and it was viewed by a large audience. The news media covered the trial extensively, and a proliferation of legal experts and others commented on its most minute aspects.

The accomplished team of lawyers defending Simpson argued that he had been framed by the Los Angeles Police Department and that racial bias was involved. Simpson was black, and Nicole Brown Simpson, Goldman and many of the officers who investigated the case were white. Simpson ended up being acquitted. The reaction to the verdict, delivered live on television, was widely perceived as being divided along racial lines. Many whites reportedly resented it and many blacks reportedly applauded.

Although few dispute the assessment of the Simpson trial as a "media circus," observers disagree over whether the televised coverage of the trial affected it negatively, and whether it should be used as an argument against televising future trials. Some contend that awareness of the extensive coverage affected the behavior of witnesses, the jury and Ito. Others counter that the trial functioned as a valuable lesson in the workings of the legal system, and that it was the subject matter, not the coverage itself, that made the trial sensationalistic.

A case whose outcome was perceived differently was that of four white New York City police officers who shot and killed a black man, Amadou Diallo, in 1999. The killing of Diallo, a young immigrant from the West African nation of Guinea, caused considerable outrage among many in New York, particularly within the black community. Diallo was unarmed, had not committed any crime, and was reportedly reaching for his wallet when the police shot at him 41 times, hitting him 19 times.

Because of concern over whether the defendants could receive a fair trial in New York City, the proceedings were moved 150 miles to Albany, N.Y. The cable television station Court TV filed a motion to be able to televise the trial, and in January 2000 New York State Judge Joseph Teresi ruled that a 1952 law prohibiting cameras in New York courtrooms violated the federal and state constitutions. Although the ruling by Teresi was not binding on other judges, in the aftermath of his decision other New York courtrooms began to permit cameras for the first time since the end of an experimental program years before.

The ultimate acquittal of the four defendants led to public anger, but some argue that the televised coverage of the case prevented a more extreme reaction. They maintain that broadcasting the case lessened the perception that injustice was being carried out behind closed doors. In addition, they point to the trial itself as being orderly and proceeding at an efficient pace. Others caution that there is no guarantee that future televised trials will unfold in the same way. In any event, the debate over cameras in the courts seems bound to continue.

How Much Access Should the Press Have to Trials? (sidebar)

How often does people's right to a fair trial clash with the press's right to report the news? When the two do clash, which should win out?

Those questions have long perplexed scholars and courts. The Constitution protects both freedom of the press (in the First Amendment) and defendants' right to a fair trial (in the Sixth). Especially in trials involving celebrities or highly publicized crimes, however, press attention can be fever-pitched. In turn, lawyers have difficulty finding jurors who have not already heard too much information about a case, thereby disqualifying them from making fair judgments. That was the case in the trial of ex-football player O. J. Simpson, for example, in 1995. Timothy McVeigh, convicted in 1997 of bombing a federal building in Oklahoma City, Okla., is now seeking a new trial on the grounds that the media attention given his initial hearing deprived him of an unbiased court.

In the 1960s, the Supreme Court issued several rulings-including Irvin v. Dowd (1961) and Sheppard v. Maxwell (1966)-giving trial judges leeway to limit the amount journalists could print about high-profile cases. Journalists could be restricted, for instance, from reporting certain facts crucial to a case-a so-called gag rule. In the Sheppard case, the court overturned the jail sentence given to Sam Sheppard, who had been convicted of murdering his wife in 1954. Sheppard's trial had attracted unprecedented press attention, and the high court ruled that the "media circus" surrounding his case had deprived him of a fair trial with unprejudiced jurors.

But while the high court has never expressly overturned its Sheppard ruling, it has almost always struck down gag orders issued in that case's wake. In Nebraska Press Association v. Stuart (1976), for example, a Nebraska court had withheld an accused murderer's written confession from the press. Publication of the confession, the judge said, would hinder the court's efforts to find unbiased jurors. But the Supreme Court overturned the decision, ruling that "prior restraints" on publication "are the most serious and the least tolerable infringement on First Amendment rights." The court stopped short of saying that a prior restraint would be impermissible in every circumstance, however.

Still, since the Nebraska decision, gag rules have become uncommon, and journalists now enjoy extensive access to trial proceedings and information. The court ruled in Richmond Newspapers Inc. v. Commonwealth of Virginia (1980) that reporters must be allowed into all trials and pretrial hearings, unless judges can demonstrate a very real threat to the defendant's Sixth Amendment rights. The following year, the court ruled that there was nothing in the Constitution to prevent television cameras from recording trials, either. And, according to Jeff Ballabon, a senior vice president at the television network Court TV, which broadcasts trials, "Not one verdict has been overturned on appeal because of the presence of cameras in the courtroom."

But some legal experts say extensive media coverage does in fact sway jurors, and they decry what they see as the Supreme Court's tendency to give the First Amendment precedence over the Sixth. "Courts are ultimately responsible to provide a means for the solemn and fair ascertainment of the truth," says Frederick Bennett, assistant counsel for Los Angeles County, in California. "It's just wrong and unsupported by history to say that the also important right of the press vetoes that or is more important than that." Bennett has campaigned to restrict press access to civil trials in California. One of his proposals is to withhold court documents and transcripts from the press until after a trial has concluded.

Press Freedom Worldwide (sidebar)

In the U.S., press freedom is generally regarded as an integral component of Americans' civil liberties-a way of insuring people's "right to know" about their government and its policies. Most western and central European countries, too, allow for a high level of independence for the media, as do Canada and Australia.

The United Nations (U.N.), an international policy making body with 185 member-nations, has long identified press freedom as a "litmus test" for human rights-an indicator of how much freedom from oppression a nation's citizens enjoy. In 1948, the U.N. General Assembly adopted the Universal Declaration of Human Rights. Article 19 of the declaration states that all people have "the right to freedom of opinion and expression; this right includes freedom to. receive and impart information and ideas through any media and regardless of frontiers."

Yet in much of Asia, eastern Europe, Africa and Latin America, the media are given minimal control over what they publish-if they are given any control at all. According to Freedom House, a human rights organization in New York City, more than 80% of the world's people live in countries where the press has little or no autonomy. Specifically, about 1.2 billion people live in countries with a press that is mostly free, while 2.4 billion are citizens of nations with a "partly free" press. Another 2.4 billion live where the press is not free at all.

In nations with little or no press freedom, the media are usually viewed merely as tools of the state. For example, many countries require print publications and television stations to present "propaganda"-material that seeks to promote state goals among a nation's citizens.

Also, many nations severely punish journalists who uncover incriminating or sensitive information about national leaders or government operations. For example, a number of reporters were arrested in Pakistan in May 1999. Pakistani authorities had discovered that the journalists had been cooperating with the British Broadcasting Corporation to produce a film about corruption in the Pakistani government.

According to the Committee to Protect Journalists, based in New York City, at least 43 journalists were assassinated in Colombia between 1989 and 1998, presumably for researching stories on drug trafficking and other issues the Colombian government prefers to keep under wraps. Journalists have also been heavily persecuted in recent years in Yugoslavia, China, Cuba, Congo and Russia.

The U.S. routinely condemns violence against members of the press in other nations. In the wake of the incident involving the Pakistani reporters, the U.S. State Department issued a statement admonishing Pakistani Prime Minister Nawaz Sharif. "Continuation of this crackdown is certain to raise serious doubts within the international community about the commitment of the government of Pakistan to freedom of the press and the rule of law," the statement read.

From time to time, the U.S. has imposed economic sanctions on nations where the press is not free, and where other human rights abuses are also occurring. That was the case with North Korea in 1950, for example. North Korea has long denied its people freedoms that citizens of most democratic societies enjoy. In an attempt to change that situation, the U.S. decided to stop sending food aid and other supplies to North Korea. But as often occurs with sanctions, the withdrawal of aid had a number of unintended side effects-American grain dealers suffered financially, for example, and North Koreans were reported to be starving. The sanctions, which had little impact on the nation's human rights policies, were eased in September 1999 as a way of encouraging North Korea to stop trying to develop nuclear weapons.

