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ABSTRACT

 

This article maps the legal implications of the new disclosure regime for the variety of instruments which are "financial products" under the Financial Services Reform Act 2001, which comes into final effect as Ch 7 of the Corporations Act, on 10 March 2004. It also considers the similarly patterned disclosure requirements for "financial services" (eg financial advice), which commonly accompany the delivery of financial products. The article analyses the policy reasons which underpin the reform legislation. It also argues for the adoption of compliance programs to operationalise the "due diligence" requirement under the new legislation and give meaning to the term "take reasonable steps" which has been provided to defend allegations of defective disclosure.
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I. Introduction
This article charts the new territory of Australian financial services and products disclosure. By this I mean the new disclosure arrangements and standards that are gradually being adopted under Ch 7 of the Corporations Act 2001, and enacted by the Financial Services Reform Act 2001 (Cth) (FSRA). Most readers will be aware that in turn, this legislation was conceived during the deliberations of the Wallis Committee, [1] which in its turn learnt much from the structure and approach of the United Kingdom Financial Services Act 1984. In particular the latter legislation adopted a "catch-all" or universal definition for the variety of financial products it wished to regulate. It adopted "investment" [2] as the foundational concept or keystone which brings an instrument within the regulatory net. If a security, derivative, investment trust interest, deposit etc is found to be an "investment", a cascade of regulatory consequences follow.

In Australia we have also adopted this generic or single definition approach as the keystone to the FSRA. In our case we have adopted the term "financial product". This article maps the legal implications of the new disclosure regime for the variety of instruments which are "financial products" under the new legislation. It also considers the similarly patterned disclosure requirements for another key concept, "financial services" (eg financial advice), which very often accompany the delivery of financial products. It is true that financial products and financial services are commonly offered by different entities (though not always), and are not always all purchased together. However, the patterned similarities in the disclosure requirements for financial services and products warrants considering them together as a mini-regime within the Corporations Act. Instead of referring to financial services and products throughout, I have used "financial services" in a collective way, to refer to both financial products and financial services disclosure. This term is used in this fashion in both the title to the enacting legislation and the title to Ch 7 of the Corporations Act, where the
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provisions are found. This emphasises that it is both disclosure of advisory and other services, as well as product disclosure, which are the issue.

The new disclosure regulation is sufficiently different from what has gone before and sufficiently complex to warrant taking some time to simply describe its main features. It is also important to see the new rules as establishing a regime with significant elements of common treatment of the main documentary and oral disclosure which is required. So rather than elucidating the rules which apply to each document I have deliberately drawn out patterns of regulation, while acknowledging differences where they exist. To further clarify the purpose and objects of the regulation, I have tried to relate features of it to the policy justifications which have been put forward during both the pre and post-legislative phases of implementation.

After this Introduction, Part II considers the justifications for having a single disclosure regime at all. In doing so it draws in the first theme. This is an assessment of the idea of a single underlying functional definition (in our case "financial product"), for questions of financial regulation more generally. A functional definition may for example give unifying force to dispute resolution and compensation arrangements. [3] It may focus regulatory resources of both the regulator and the regulated, as expertise is concentrated in one regime. There is less incentive to elevate form over substance in hybrid products, and instigate a "race to bottom" chasing the most lenient regulatory regime. [4] Contrariwise, a functional definition cannot ignore important differences between instruments which fall within its boundaries. Pursuing this theme further, I consider some of the techniques the Australian law has adopted to recognise these differences, within the overall shift from the institutional to functional structure of the legislation.

Part III considers the content of Australian financial services disclosure. Here the main theme is a comparison with standards and techniques adopted in Australian prospectus disclosure. In Part IV, I consider whether "due diligence" is the standard of disclosure verification required under the new law – or whether "due diligence" is dead for financial services disclosure. This requires a consideration of the "take reasonable steps" defence which has been provided to meet allegations of defective financial services disclosure. After analysing the provisions and the policy and operational context of financial services disclosure, I suggest a strategy of adopting compliance programs that financial services providers may use to bring their activities within the defence, and at the same time improve the standard of verification of disclosure statements. This brings in another theme of this article – that is the increasing content of financial regulation that might be described as "decentred law". By decentred law I mean rules and practices, often rather soft edged, that are created and maintained by a non-state entity. Sometimes this is done within the structure of a statutory regulatory regime, a common feature of financial regulation. Less often, the decentred fragment of the regulation appears to have no visible means of legal support from the state, yet operates to influence the behaviour of a regulated group, often very effectively. [5] I also consider the different documents which make up the new disclosure, when they must be given to clients, and the material they must contain.

The last portion of this article, Part V, considers the sanctions for breach of financial services disclosure, the available defences and the liabilities which may flow. Here I concentrate on those sources of liability which are particular to the new legislation including avenues which may be pursued through financial services complaints and dispute resolution processes. A conclusion follows.
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A final point of introduction should be made. We live in the "Age of Statutes", [6] and the vast bulk of Australian corporate law is now of legislative, delegated legislative or administrative origin. The new financial services disclosure laws are no exception. There has been a process of "statutorification" [7] of Australian corporations law to use an ungainly expression. The leading feature of this process is that the rules which constitute regulation are created to achieve some end or goal; they are made in pursuit of a policy program. As Rubin argues, legislation is a deliberate act of social policy. [8] In this also, the financial services disclosure laws are no exception. They are a deliberate implementation of government policy, deriving from the Wallis Report and a swathe of other policy deliberations. [9]
These purposes and characteristics of modern regulation have changed the context in which statutes are interpreted. Statutes are no longer small changes to the body of general law, where formalist techniques of interpretation seek a "fit" [10] which leaves the surrounding general law virtually undisturbed. Modern schemes of regulation provide legislative architecture of wide areas of legal control. This policy content, and pattern of agency implementation of discretions and rules, holds important implications for statutory interpretation law and practice. In particular it means taking the requirements of the purposive approach to interpretation and the use of extrinsic documents seriously, as the Corporations Act directs us to do. [11] Further it also means that cases in parallel areas of general law, or even those interpreting earlier versions of the legislation may be of diminishing or little relevance.

So for example, it may be quite antithetical to the purposes of the financial services disclosure legislation to assume that interpretations decided in relation to the existing or prior versions of the prospectus regime of the Corporations Act should be determinative of the meaning of provisions in the new financial services disclosure law. [12] If the Parliament and the regulator have mandated different standards for financial services disclosure, then it may be inappropriate to apply those developed in relation to prospectuses. The importance of seeing the policy and operational context of statutory language, and the presence of a scheme or regime of regulation informed by policy rather than a series of discrete provisions, becomes evident when I discuss below the question of what it means "to take reasonable steps" in preparing a financial services disclosure document.

II. Why have a single financial services disclosure regime?
What is financial services disclosure?
As indicated in the introduction, at the centre of the new financial services regime is a single definition of "financial product". From this the legislative structure reflects an attempt to set broad standards for most areas of financial regulation, which can accommodate the variety of financial instruments for which there previously existed a number of independent institutionally based
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regimes. [13] A centrepiece of this "functional" or "universalising" trend is the move to a single licence under the FSRA. [14]
This trend is also mirrored in the move to a single disclosure regime for "financial products" other than corporate securities for which a prospectus has traditionally been used, and will continue to be used. [15] This replaces multiple disclosure regimes applying under different legislation, under which quite different disclosure documents were required, with different scope, different persons on whom the disclosure duty was imposed and for whose benefit it was available, varying disclosure standards, and timing of delivery of disclosure documents. Provisions in relation to "cooling off" and advertising were also different. There was also variability in the requirements to provide documents disclosing the nature and services comprising a financial adviser's business, as well as differences in the disclosure of conflicts of interest, fees and charges and information about dispute resolution and the availability of compensation schemes. [16]
This variegated disclosure landscape has now been replaced by a single regime for all "financial products" and "financial services", which generally speaking, applies consistent requirements of timeliness, content and liability for disclosure. The changes are built around a trio of three disclosure documents which must be given to prospective retail investors: [17] the Financial Service Guide, the Statement of Advice and the Product Disclosure Statement. It is through commonality in the requirements of form, presentation to client, content and liability flowing from these documents that the single financial services disclosure regime is constituted. Of course the regime is not quite a single disclosure regime because a separate scheme exists for corporate securities using a traditional prospectus. There are also outstanding product classification questions, and it may genuinely be asked whether the regulations and codes which allow product differences really supply a single regime. Still it addresses many of the difficulties that the following rationales suggest, and provides a legal and interpretive structure which over time should tend in the direction of a single regime.

Reducing complexity and improving comparability of financial products and services
Under the fragmented institutional approach which existed before the FSRA, differing disclosure requirements provided incentives to issuers to characterise their product as one to which the most lenient regulation applied. Often the true financial function, as opposed to the form of the financial instrument, would have required its regulation in the more demanding regime. In Australia this practice was evident, for example, in the addition of a trivial life insurance element to superannuation bonds, taking them from the more demanding superannuation and securities regimes to the less telling life insurance regulation. [18] The managed investment industry complained regularly that its products
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were often functionally identical to superannuation, yet until relatively recently [19] the former were required to issue a prospectus, while the latter needed only a much less substantial key features statement. [20] This situation bred hybrid products, with characteristics of two or more institutional regimes, accompanied by complexity and uncertainty about how they should be regulated.

From the investor's standpoint, and the standpoint of the investor's advisers, this multiplicity of disclosure regimes and hybridisation made investment decision-making considerably more difficult. To begin with, comparability of functionally like investments is difficult when disclosure regimes set different standards, require the disclosure of different information and its presentation in irreconcilable formats. So, it was often impossible to compare future returns on products, because of differing disclosure of fees and charges and commissions, [21] if indeed these were required to be disclosed at all. It was also difficult to compare riskiness, even the presence of a true capital guarantee, when disclosure regimes were virtually incomparable. Most relevantly for us, the liabilities that might flow from misstatement or omission in disclosure were different. [22] From the economist's point of view this opacity of information may impair efficient capital allocation, with scarce savings flowing to suboptimal projects. [23] Lack of comparability also blunts competition between services and products because it is not possible to know accurately what benefits a competing provider offers. [24]
From the investor protection perspective, this non-comparability of financial products meant that it was difficult to discern which product was most suitable for the investor. If the investment adviser's obligation to ensure that recommended investments are "suitable" [25] included best execution, the existence of multiple disclosure regimes made discharging this duty practically impossible. The "best execution" aspect is mostly a requirement to obtain the best price, and this is at least partially dependent on disclosure of fees and charges. It may also be difficult for an investor to ascertain which entity is responsible for performance in relation to the product, and which is liable for non-performance. Different standards of liability for verification of disclosure statements may make it difficult to know whether an investor has an actionable complaint. Further, the hybridisation of products may result in confusion as to which dispute resolution and compensation schemes are available. [26]
Improved regulatory coordination
Until 1998 not only were there multiple disclosure regimes, but there were also multiple regulators administering those regimes. Added to the variety of "laws on the page" there were many different approaches to their implementation and enforcement. For example until 2000 when it changed its practices, the ASC [27] as it then was required prospectuses to be registered and then vetted them. Thereafter it required only lodgment and now conducts random audits of prospectuses, including those for listed managed investment schemes. ASIC also collects market intelligence from various sources. The combination of these strategies resulted in reasonably regular exercise by the then ASC of its prospectus "stop order" power. [28] By comparison, the Insurance and Superannuation Commission (ISC) pursued a box-ticking procedure for life insurance disclosure documents lodged
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with it, generally negotiating any change required with the issuer. [29] In further contrast superannuation funds did not have to lodge disclosure documents with the ISC at all, unless a public offer fund offered interest under a prospectus. [30]
In 1998 ASIC became the single regulator responsible for financial services market integrity, including the regulation of disclosure. [31] It was given jurisdiction in relation to market integrity (ie the term of offers and conduct in the market versus prudential regulation), under the then applicable institutionally based regulation. This was done in anticipation of the changes to come in the FSRA and provided a single regulator and regulatory policy, to support the coming harmonisation of disclosure. In amending the Australian Securities and Investments Commission Act to give ASIC this extended financial "consumer protection" jurisdiction, there is a recognition of the benefits to be gained from a coordinated approach to regulatory policy and enforcement, and that this can best be achieved through a single regulator.

Accordingly ASIC has developed general policy guidelines, attempting to provide consistent principles of disclosure for financial products regardless of institutional background. [32] It has developed key disclosure criteria and through these harmonised the treatment of varying institutional characteristics of financial products as much as possible. Where differing characteristics of various products (eg investment/non-investment nature, high risk/low risk) demand individual treatment this has been accommodated in regulations, [33] and in the planned recognition of industry codes. [34] Along with disclosure regulation, market integrity regulation, which is closely related, has many of the same consumer protection purposes. [35] Having a single regulator with responsibility for both disclosure, and the supervision and enforcement of related market manipulation offences [36] central to market integrity, amplifies the possibilities of good regulatory coordination. An example of the benefits of this process of regulatory coordination is ASIC's Good Disclosure Principles. [37]
Improved focus on compliance
Where regulation is structured around institutions, the regulated population has to develop expertise in multiple disclosure regimes if they offer more than one product type. This is particularly acute for conglomerate finance houses which offer many products and a growing problem given the widening pool of product and service providers entering financial markets. [38] This makes organisational compliance for the subjects of regulation more difficult because resources to develop expertise and ensure compliance are spread over several regimes. It makes risk management (eg training representatives in the standards of differing disclosure approaches) as well as the costs of producing and updating complying disclosure documents a greater problem.

For similar reasons, multiple disclosure regimes mean that more than is ideal is spent by regulators on duplicating regulatory expertise under different regimes. [39] Consolidation under one disclosure regime, while acknowledging some enduring differences between products and services, means that the regulator should be able to employ existing regulatory resources in a more effective
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fashion. Further, for international entities doing financial services business in Australia, dealing with a single financial regulator is a much more attractive option than becoming familiar with several. A final attraction of the single regulator and single regime is that the additional size of the regulated population may be an impediment to the regulator assuming a partial stance in relation to the industry it regulates, causing it to fail to further the public interest.

III. What is the content of financial services disclosure?
Before the move to a single disclosure regime for all "financial products", these were regulated under several institutionally based regimes, as outlined in the introduction. [40] In particular life insurance and public offer superannuation entities were required to issue a "Key Features Statement" to prospective customers. [41] The Key Features Statement had to contain information as directed by a list of subject matters, something along the lines of the "checklist" approach to prospectus content, which applied until 1989. By contrast, prospectuses for company securities and interests in a managed investment fund have since 1989 been regulated by the wide and open-textured "reasonable investor" standard for disclosure. [42] Further, in narrow circumstances company securities may be issued using an offer information statement, which applies yet another standard for disclosure. [43] The new financial services disclosure standard contains some important differences from all three of these regimes. There are also some elements of these regimes which have been woven into the new law. I discuss both the changes and the continuities in what follows.

Disclosure in relation to "financial products" other than "securities"
The financial services [44] disclosure regime, introduced by the FSRA, does not apply to "securities" [45] which continue to be covered by the traditional prospectus regime. The biggest change is for interests in a managed investment fund which have undergone a transition from the prospectus regime to the financial services regime.

What documents are required for financial services disclosure?
The three documents required by the regime of financial services disclosure are the Financial Services Guide (FSG), the Statement of Advice (SOA) and the Product Disclosure Statement (PDS). The FSG must be provided by a financial adviser before any financial service is provided, and gives the client information about the adviser's services and organisation. The SOA is a written record of a financial recommendation and must be given to the client at the time the recommendation is made or soon after. The PDS contains details of the financial product for the prospective client, and ideally should be provided at the time of making a recommendation, though in some cases it may be given later. Together this trio of documents provides an integrated disclosure scheme. As will become evident, there is a pattern of duties and liabilities on financial services providers which is similar with respect to each.

The FSG outlines information about the kind of services that are being provided. This includes information about remuneration, benefits or other associations which may affect the quality of the service provided and information about rights that the client has under the requisite dispute resolution system. [46]
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The SOA is to be prepared by the financial adviser who provides personal advice (a recommendation). It must contain information about the personal advice so that the client can make a decision about whether to acquire the financial product advised, or to otherwise act upon the advice. An SOA need not be provided where the financial advice or information provided is merely general in nature. [47] The SOA must contain information such as: a statement setting out the advice and an explanation of the basis upon which it was given, including a warning if it was based on incomplete information from the client. It must indicate who has provided the advice and details of any remuneration or other benefit received by the adviser or associate in connection with the advice which could influence its content. [48]
The PDS prepared by the issuer or seller of the financial product must contain sufficient information to allow the retail client to make an informed decision about whether to purchase the financial product in mind. A PDS must include information which relates to fees paid in respect of a financial product, risks of a financial product, benefits of a financial product, and significant characteristics of a financial product. [49] This may be compared to the prospectus which forms the standard form of disclosure for securities. Matters that must be disclosed to investors under a prospectus must address the short list of items in the table set out in s 710 of the Corporations Act, but may do this with considerable freedom as long as they discharge the duty to produce a prospectus that "contains all the information that investors and their professional advisers would reasonably require to make an informed assessment of the matters" in the table. [50]
The "retail client" and "wholesale client" distinction
The financial services disclosure regime makes a salient distinction between retail and wholesale clients. The legislation makes a basic presumption that a financial service or product has been provided to a person as a retail client, unless there is express provision to the contrary. [51] This is carried through into the onuses of proof. Here if there is doubt about whether a client is wholesale or retail the financial services provider carries the evidential burden of proving that the standards or requirements in question apply to a wholesale investor, not a retail investor. Individuals or small businesses which purchase a listed general insurance product and purchasers of superannuation or retirement savings accounts are always retail clients. [52] A financial product is not provided to a retail client where the price of the product exceeds the amount stipulated in the Regulations; [53] the product or service is provided to a business which is not a small business; [54] the product is provided to a person who has net assets of more than $2.5 million or income of more than $250,000 or is a professional investor. [55]
There is no distinction between wholesale and retail investors in relation to prospectus disclosure. However, there are some exemptions from the need to provide a prospectus at all, which have similar provisions to those which distinguish between retail and wholesale investors. No prospectus disclosure is required if the offer is of a small scale, [56] made to an investor to purchase at least
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$500,000 worth of securities, [57] made to the investor by a financial services licensee [58] or where the investor is a professional investor. [59]
To whom must financial services disclosure documents be given and by whom?
A licence holder or its representative must give an FSG, prepared by the licence holder, if providing a financial service to a retail client. [60] Similarly, a licence holder, representative or product issuer (depending on who is giving the advice) must give a client an SOA either when providing the advice or as a record of the advice. [61]
The procedure with regard to a PDS is slightly more complex. The FSRA contemplates that a PDS will be given, by a regulated person, [62] in three possible situations. The first is a recommendation situation, ie where advice is being given. [63] The second is an issue situation where the product provider is issuing the product. [64] Finally there is a sale situation where financial products are after issue being onsold in the secondary market. [65]
Usually it will be the issuer, defined as the person responsible for obligations owed under the product, [66] who is responsible for the preparation of the PDS. [67] This includes a bank in the case of a deposit product, an insurance company in the case of an insurance policy and the responsible entity in the case of interests in a managed investment scheme. Generally an adviser, as the regulated person, will provide a PDS where a retail client is being advised about a product. [68] The product provider must give a PDS to a retail client, when they are either making or receiving an offer by a client to take up the product by issue. [69] Finally, a PDS must be provided in sales situations, by the product provider, licensee or authorised representative. [70]
What are the exceptions to the obligation to give an FSG, SOA or PDS?
There are a number of situations, outside of any provided by the Regulations, [71] in which an FSG is not required. There are a number of trigger points in a financial services transaction in which a client may be required to be given an FSG. If the client has already received an FSG which is up to date, another does not have to be given. [72] Neither a product provider dealing in its own products and not advising nor a providing entity operating a registered scheme has to give an FSG. [73] If financial product advice is given in a public forum the providing entity does not have to give the client an FSG, [74] but in that case a statement has to be given in lieu of an FSG. This must contain information about the name and contact details of the providing entity and information about its remuneration for providing financial services and any associations or relationships which may influence its conduct in providing financial services. [75] Finally, an FSG does not have to be given in relation to basic deposit products, facilities for making non cash payments and other products prescribed by the Regulations. [76]
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However, a statement in lieu of an FSG setting out the name and contact details of the providing entity and dispute resolution arrangements must be provided. [77]
There are two main situations where an SOA need not be given. The first mirrors the exceptions for FSGs where there is no need to give an SOA to a client in relation to basic deposit products, facilities for making non-cash payments and any stipulated by the Regulations. [78] Once again there is a requirement to give the client a short statement in lieu of the SOA. This must indicate the remuneration, associations and interests which the product provider may be influenced by when giving the advice. [79]
The main exception to the provision of an SOA relates to time critical execution-related telephone advice. It applies when the client agrees not to receive an SOA, and where execution-related telephone advice is given in relation to financial products. [80] To apply those products must be capable of being traded on a licensed market and the advice must be integral to execution and not contain any other kind of financial product advice. [81] However, as with most of the other exceptions to the provision of FSGs and SOAs, the client must be given a statement in lieu (it seems in this circumstance the statement might be oral). The statement must contain some of the most important information that would have otherwise been contained in the SOA such as information about remuneration and associations and interests which might influence the provider in giving the advice. [82] The providing entity must keep a record of the advice given in the execution-related telephone context. [83]
As is the case with FSGs there are a number of trigger points for the requirement to give a PDS. These may occur at different stages of a transaction to acquire a financial product, giving rise to the possibility that a client may receive a number of PDSs in relation to the same product. For example, a client may receive advice in relation to a particular product and receive a PDS at that time. Then at some later time the client might seek the product from the issuer and potentially receive a further PDS. [84] In this situation a PDS need not be given if a client has already received an up-to-date PDS, or the provider reasonably believes that this is the case. [85] However, where there has been a material change in the information contained in the PDS, in the meantime, the fact that the person has already received an outdated PDS does not obviate the need to give the person a new one.

Where a person already holds a financial product and they are seeking to acquire or being advised to acquire a product of the same kind they will not need to be given a further PDS. [86] This is if they have received or have access to all the information that a PDS would be required to include. [87] Generally this would apply to information available in the public arena, but would not include information that retail clients would not reasonably be expected to ask for. So, the provision is intended to cover situations where it would be inappropriate to provide a further PDS because a client would, through their existing holding, already have the information that the PDS would be required to contain. For similar reasons, there is no need to give a further PDS when a client is making an offer under a distribution reinvestment plan or switching facility or is making additional contributions to an existing product. [88] There is no need to give a PDS where no consideration is provided for the issue or sale of a managed investment product. [89] Similarly, an issue or sale of securities under a prospectus
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for no consideration currently requires no disclosure. [90] For all other financial products, even if issued for no consideration, a PDS will be required. The justification for this is that even though the product may be issued free, the person should be informed about ongoing obligations under the product to which they may be subject. [91] A PDS is not required for issue or sale of an interest in a managed investment scheme in a takeover situation, covered by Ch 6 of the Corporations Act. [92] Here the holder will be sufficiently informed by the bidder's statement. The same exception and rationale forms the basis of an exception to the provision of prospectus disclosure for securities. [93] A PDS is not required for the issue of interim contracts of insurance such as a cover note. [94] Finally, there is an exemption from the requirement to give a PDS in relation to a small scale offering of managed investment products or other products stipulated by the Regulations. [95] This provision mirrors the exception in relation to "securities" which would otherwise be issued under a prospectus. [96] Where no more than 20 offers may be accepted in a 12-month period, and where there is a ceiling amount of $2,000,000 which can be raised in that period, a prospectus is not required.

When must disclosure documents be given?
An FSG must be given to the client as soon as it becomes apparent to the provider that the financial service will be or is likely to be provided to the client and must in any event be given before the financial service is provided. [97] Where an SOA is not the means by which the advice is provided, it must be given to the client as soon as practicable after the advice is provided and in any event before providing the client with any further financial service (eg issue of a product that is recommended). [98] A financial services provider must give a PDS at or before the time of providing advice to a client that includes a recommendation, [99] offers to issue or arrange for the issue of a financial product [100] or the client receives an offer to acquire a financial product. [101] In the prospectus regime by contrast, an offer of securities must be made in or accompanied by a disclosure document. [102] Accordingly there is no real issue of timeliness of delivery of the disclosure document. The requirements are satisfied as long as the issuing or transfer of securities is made in response to an application form affixed to or which accompanies the disclosure document. [103]
Are there any exceptions to providing the disclosure documents at the times just discussed?
In the case of both an FSG and the SOA there are exceptions for "time critical cases". [104] These are instances where the client expressly instructs that the financial services be provided immediately, or by a specified time and it is not reasonably practicable to give the FSG or SOA before the service is provided. In both cases, the service provider must instead give the client a statement (which might be oral or by email or by fax) that is in lieu of the FSG or SOA. This must set out the remuneration and any interests or associations which might influence the provider in providing the financial service. [105] Further, in relation to both the FSG and SOA, the obligation to actually furnish the document is only delayed. Both must still be provided within five days after the time critical instance which has
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suspended the delivery of the document. [106] In the case of the SOA, if the client is acquiring a product which has a cooling-off period, then the SOA must be provided before the start of that period or sooner if practicable. [107]
There is some relaxation of the time requirements for giving a PDS in relation to deposits, [108] non-cash payment facilities [109] and superannuation products where the PDS need not be given prior to the issue of the product but may be given up to three months after the issue. [110] Regulations will specify exactly how this works to accommodate the various sorts of superannuation issue processes and the superannuation choice legislation. It seems that probably only public offer superannuation will be required to provide a PDS prior to issuing superannuation products. The client must expressly instruct that they want a service in relation to such a product immediately or by a specified time and it is not reasonably practicable to give the PDS. [111] The PDS must be given to the client as soon as practicable after the time critical instance, but not later than the start of the cooling-off period, which would usually be the 5th day after the product was issued. [112] As with the other "time critical" instances, the financial services provider must give the client an oral statement when the PDS would otherwise have been required. This should outline the essential features of the product, any significant risks associated with the product, the cost and other amounts payable in respect of it, any significant taxation implications and the details of the cooling-off period. [113]
IV. Is "due diligence" dead?
In this section I consider the standards of disclosure that must be observed in the trio of FSG, SOA and PDS. I consider the "directed disclosure" approach which has been adopted under the FSRA, and what is meant by the mix of standards of disclosure and defences to defective disclosure that have been applied, especially in relation to PDSs. In so doing, I argue that for financial services disclosure, the legislature has provided for some important differences to the "due diligence" standard that applies to prospectuses. Despite some similarities in the wording of the legislation, there are also important differences between the obligations of financial services disclosure, and those applicable to offer information statements that may be used in lieu of a prospectus. At the end of the section I suggest an approach for the implementation of the "reasonable steps" defence by financial services providers.

A "directed disclosure" approach
The general approach in relation to all three financial services disclosure documents is to require disclosure under particular subject headings. This is not a pure check list approach since the person preparing the documents is given some freedom as to the level of detail to which it is necessary to go in effecting disclosure. [114] However, by contrast with the short list of inclusions for prospectuses, [115] and the wide ranging "reasonable investor" standard for prospectuses, [116] the approach taken for financial products disclosure is much more directed.

(a) Formal requirements
The FSG must contain the title Financial Services Guide on the cover of, or near the front of the FSG, [117] and the name and contact details of the providing entity. [118] Very similar requirements apply
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to the SOA [119] and PDS. [120] Failure to comply with these formal requirements leads to strict criminal liability. [121]
In relation to the FSG, SOA and PDS, there are obligations to give the documents only when they are up to date. Although there is no requirement to issue a new PDS, by contrast with the prospectus requirements which give a prospectus a 13-month life, it is still necessary to issue a Supplementary PDS if new information renders it no longer up to date. [122] There are also obligations to issue a Supplementary FSG if that document becomes out of date. [123] The position with SOA seems to be that an SOA would be deemed "defective" if there is an omission. [124] However, the nature of the SOA (being composed for a particular client's circumstances) does not lend itself well to the idea of a Supplementary SOA.

(b) Presentational requirements
Disclosure in an FSG, SOA, and PDS must be "clear, concise and effective". [125] As the Explanatory Memorandum states:

The broad objective of point of sale obligations is to provide consumers with sufficient information to make informed decisions in relation to the acquisition of financial products, including the ability to compare a range of products. [126]
Although this statement is made in relation to PDSs [127] it is an objective which can apply at least in part to FSGs and SOAs. The requirement that these documents be "clear, concise and effective" applies to their wording, font size and presentation, navigability, and level of detail. Not only might there be a breach of this positive obligation that these documents be "clear, concise and effective" if they are not presented in this way, but confusing disclosure may also bring on liability for "misleading and deceptive" statements. Although, again, it is most important in relation to PDSs, it would assist if FSGs and SOAs also promoted product understanding and comparability.

(c) Particular items of disclosure required
An FSG requires information about the kinds of financial services the providing entity is authorised to provide, a statement setting out directions about how the client may provide instructions to the financial services provider, information about which financial services provider is the principal (eg, which product provider or licence holder) and details about how records of execution-related telephone advice may be obtained. [128]
The SOA statement setting out the personal advice given to a retail client must also contain information about the basis on which the advice was given and warnings if the advice was based on incomplete information. [129] Further, as remuneration arrangements may influence the conduct of a financial services provider and as the fees and charges which remunerate providers diminish the return on financial products, the legislation provides for disclosure of remuneration. [130] In relation to all three types of disclosure document, this idea of disclosing factors which might influence a financial provider extends beyond remuneration to associations and benefits which might come to the provider. [131]
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As a prerequisite to the acquisition of a licence, a prospective licensee must have a dispute resolution system to deal with the complaints of retail clients. [132] The dispute resolution system must consist of both an internal procedure approved by ASIC and membership of an external scheme. [133] Both the FSG and the PDS must contain details of these dispute resolution schemes. [134]
In relation to a PDS there is a quite lengthy list of items which can be addressed. This is rather like the list previously used for key features statements in superannuation and life insurance. However, as the Explanatory Memorandum points out, [135] the aim is to adopt a mid-way approach between a simple list technique and the broader standard setting approach adopted in the "reasonable investor" standard of the existing prospectus disclosure duty. [136]
A PDS must include information about any significant benefits to which a retail client may become entitled and information about any significant risks associated with holding the product. It must also contain information about the cost of the product, any amounts that will be payable by the holder after its acquisition or which may be deducted by way of fees, expenses or charges and information on any commission or other payments which will impact on the return to the product. The PDS must contain statements about the significant characteristics or features of the product (such as the rights, terms and conditions etc), general information about significant taxation implications, information about cooling-off rights, and a statement about how additional information may be obtained about the product. If the product has an investment component, the extent to which labour standards, environmental social or ethical considerations are taken into account in the selection, retention or realisation of the investment (mostly referring to managed investment schemes and superannuation) must be disclosed. [137]
The specification of particular subject headings or items which must be addressed in the PDS is designed to promote comparability between financial products. However, the inevitable fact that the list will not capture every material aspect of a financial product is dealt with by an accompanying duty, which applies only in relation to PDSs. It requires that the document "contain any other information that might reasonably be expected to have a material influence on the decision of a reasonable person, as a retail client, whether to acquire the product". [138] This duty has the effect of expanding the list to require the inclusion of other material information to aid a retail client in the decision whether to acquire a particular financial product. By contrast, the items in the list of directed disclosure only have to be addressed in the PDS to the extent to which they are relevant to the particular financial product being issued. [139] A guaranteed bank deposit product for example, has very little risk and it would be appropriate to deal with this item very shortly in a PDS, or even to omit disclosure about its riskiness altogether.

What is the standard of disclosure required?
(a) Factors which tend to reduce the standard
There are some provisions, applicable to all three disclosure documents which tend to reduce the level of disclosure require. For each of the FSG, SOA and PDS, it is necessary only to include "the level of detail … for the purpose of deciding whether to act on the advice as a retail client". [140] This is in contrast with the prospectus provisions which require information to be provided which would be material for financial advisers as well. There are other provisions relevant to PDSs only, which tend
(2004) 22 C&SLJ 128 at 142

to cut down the extent of information which must be disclosed, and further differ from the disclosure standard for prospectuses. First, with PDSs disclosure of information is only required to the extent that it is actually known to the product issuer or seller, [141] and not that which "ought to be known" as is the case with prospectuses. [142] Second, while as we have seen PDS disclosure is directed, [143] the PDS need only contain information which is applicable to the financial product, [144] so, for example, there may be no need to address the risk factor with a guaranteed bank product. However, as with prospectus provisions, there is a residual requirement, subject to the limiting factors just discussed, that the PDS contain any additional matters that might have a material influence on the decision of a retail client to acquire a financial product. [145] The information required is further cut down if it would not be reasonable for a retail client to expect to find the information in the PDS. [146] In deciding what a reasonable retail client would expect to find a number of matters may be taken into account. For example, disclosure may be reduced if a product is well understood and a retail client might be expected to already know information about it, for example, the nature of its riskiness and how it is promoted, sold or distributed. [147]
(b) Factors which tend to "flesh out" the standard
A key feature of the legislation (especially in relation to PDSs) is that it has been drafted in a way that is capable of applying flexibly across the wide range of financial products that are subject to the regime. [148] It is envisaged, for example, that a PDS for a banking product will be very different from a PDS for a managed investment product in terms of the detail provided, and this is made explicit in provisions such as s 1013D(3). Through the directed disclosure approach, there will be sufficient similarity between documents to enable consumers to compare if they so wish; there are also mechanisms to "flesh out" the legislative provisions to provide for differences between financial products. These are really mechanisms to allow the generally universalising tendency of the legislation to accommodate the legacy of institutional differences between financial products.

The fashion in which the basic legislative provisions may be "fleshed out" is primarily through regulation making powers which are provided for in relation to each kind of disclosure document. [149] This "fleshing out" could also occur under an industry code of conduct, which may be approved by ASIC, which sets out best practice standards in relation to FSGs, SOAs or PDSs. [150] Through compliance with an ASIC approved code of conduct, a more detailed template of regulation is provided. The code, once adopted, is contractually binding upon the financial services provider. Such codes may even mandate standards higher than those in the legislation, making those standards enforceable in contract, or even prescribe standards outside the scope of the legislation. [151] Codes are an example of the decentring of regulation which is mentioned in the introduction, though in this case clearly operating within the legislative structure of the financial services regime. Breaches of code provisions may be pursued through an alternative dispute resolution procedure (another example of decentred law in the "shadow of the state") or may be taken into account by ASIC in exercising its surveillance, stop order and other enforcement powers. And finally, flesh may be put on the disclosure provisions of the FSRA through ASIC guidance in the form of policy statements. [152] Of particular importance to our discussion is Policy Statement 168 which sets out ASIC's good disclosure principles. As with the provisions of codes of conduct, policy statements assist ASIC in
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publicising its expectations to the industry about what it wishes to see in financial product disclosure generally. It is also the process of "structuring" its discretion in relation to powers such as stop orders, investigation and prosecution, random audits, licensing, approval of codes and dispute resolution schemes and exercise of modification and exemption powers.

(c) What does "take reasonable steps" mean?
In addition to the features of the disclosure duty already discussed there is a general defence which appears in relation to all three financial services disclosure documents, for both criminal and civil proceedings. [153] In criminal proceedings against a financial services licensee for giving a defective FSG or SOA, as long as there was no deliberate knowledge of it being defective, it is a defence "if the person took reasonable steps to ensure that the disclosure document or statement would not be defective". [154] This defence is repeated where a defective PDS has been issued. [155] The same defence is available in response to claims for civil liability arising from defective FSGs and SOAs [156] and PDSs. [157]
The question which has been raised is whether the "reasonable steps" which have to be shown to establish the defence, have to be as thoroughgoing as the procedures put in place for "due diligence" in relation to prospectuses. That requires "line by line" verification of the prospectus, with inquiries made and evidence assembled to justify and support the statements made in it. By contrast the practice surrounding the issue of key features statements was less demanding, often involving a sign-off from each relevant internal division of the issuer – but no single committee with responsibility for detailed verification. The new financial services regime, in bringing together products where different practices flourished, raises the question of what is required to show "reasonable steps" have been taken.

The "due diligence" defence is available to those involved in the preparation of a prospectus [158] if they made all reasonable inquiries and held a reasonable belief that the statements were not misleading and deceptive and contained no omissions. [159] This requires an active making of inquiries rather than passive reliance on the presumed expertise of others. Depending on the circumstances it may also require the making of inquiries outside the company such as to whether there are any claims pending against it. What inquiries are reasonable in the circumstances depends on the nature of the company, the security and on market practice. As we have seen already, financial services disclosure is limited to the disclosure of information known to the issuer, the inference being that while inquiry within the company is required as to what is known, there is no need to extend this to external matters. This leaves open the question of what is required to establish the sufficiency of inquiries to establish the defence that the issuer has "taken reasonable steps".

Academic and professional opinion is divided as to whether something approaching the current "due diligence" standard of verification is required, [160] or whether something different will satisfy, [161] though what that different something is remains unspecified. The question is important because the
(2004) 22 C&SLJ 128 at 144

answer determines both the practical steps taken to comply with the verification standard and their cost, and consequent liability which might be imposed or avoided. Some commentators have suggested that the financial services disclosure standard should be interpreted along the lines of the standard applied to information statements which may be used for securities instead of a prospectus. [162] This argument rests on the similarity in the extent of disclosure applied to both, namely that only information known to the issuer need be disclosed. The argument that verification procedures for financial services disclosure and offer information statements should be the same ignores the very considerable differences in policy and commercial context which otherwise distinguish these disclosure avenues, not to mention other legislative differences.

In brief the information statement regime responded to a very specific need for small and medium businesses to raise funds, without the costs of a prospectus. An important difference from the financial services regime is that information statements allow subscription for securities only up to a total value of $5 million. [163] This limits the size of the class of subscribers who might suffer damage, while there is no limit at all to those who might purchase financial products under a PDS. Although we know very little about who subscribes for securities offered under an information statement, [164] the fact that the vast majority of offerors are unlisted and the securities relatively illiquid and lacking price transparency suggests that they will not be generally suitable for retail investors. By contrast, interests offered under the financial services disclosure regime are often retail investments par excellence – and distributed in a fashion designed to attract retail investors. Further, most may be repurchased, redeemed or cancelled by the product issuer, [165] making them much more liquid than securities in a small or medium sized company, and therefore suitable for retail investors.

By and large, prospectus disclosure applies to companies which make issues of new securities from time to time. With the exception of investment companies, issuing securities is not their core business. By contrast product issuers under the financial services disclosure regime are professional financial intermediaries. They are in the business of issuing interests in their funds or schemes, and do so more or less continuously. As companies issue only from time to time, they will not usually have a standing due diligence committee, though if they are listed and required to make continuous disclosure to the Australian Stock Exchange, they may have arrangements for making sure material new information is disclosed to the exchange. By contrast, financial services entities are continuously issuing products, offering advice or other financial services. Further they now have systematic obligations to keep their disclosure up to date by issuing supplementary documents and periodic reports. [166] It is therefore reasonable to assume that they should have continuous and well developed structures and practices for the ongoing task of verifying statements in their disclosure documents. In short, must they have in place an effective compliance system for this purpose? [167]
Parker and Connolly argue that there are a number of instances in Australian law where there may be an implicit duty or at least very strong incentives to implement a corporate compliance system. [168] One of those they identify is where a statute provides that liability may be avoided if the corporation "proves that it exercised due diligence to prevent the conduct". [169] In Australian trade practices law compliance systems have been accepted by the courts in some instances as effective in the mitigation of penalties, [170] and there are provisions in environmental legislation which expressly provide that a compliance system may be relevant to proving due diligence in relation to corporations and senior officers. [171] It is important to make the distinction between using a compliance program for
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mitigation of penalty and to support a due diligence defence. In the first case it may reduce a sanction, in the second it may relieve from liability entirely. With one exception, the due diligence defence was not made out in any of the cases discussed by Parker and Connolly, although this was not because the court rejected the possibility of using a compliance system to establish due diligence. Rather it was because, while a compliance system had been conceived on paper and senior staff had been trained, compliance training and supervision was not extended to the parts of the organisation where the breach was likely to occur. This is not to say that if a breach occurs it will never be possible to show that a company has been appropriately diligent. It is just that to show diligence in prevention, the compliance system must be extended and maintained in the parts of the organisation where the conduct it is designed to prevent will most realistically occur.

The implication of this for financial services disclosure is that there may be a good chance of using a properly structured, operated and maintained compliance system, to establish that a financial services provider has "taken reasonable steps" in the preparation and issue of the trio of disclosure documents. In practice compliance systems are widespread in the Australian financial services industry, as they have been adopted by the local subsidiaries of United States and later United Kingdom multi-national financial services providers. But there are only a few places where the legal effect of this practice is made explicit. ASIC has seen compliance plans as an important part of its regulatory toolkit in the authorisation and supervision of managed investments for nearly half a decade. [172] There a compliance plan has been required to ensure the scheme's operations meet the continuing requirements for registration. [173] Compliance plans have been adopted again as a means by which an applicant for the single Australian financial services licence may demonstrate that it has the organisational capacity to satisfy its obligations as a licensee. [174] In particular it must have in place measures, processes and procedures to ensure that it and its representatives comply with the financial services laws. [175] Included amongst the financial services laws that must be observed to maintain the licence are the provisions surrounding FSGs, SOAs and PDSs in the financial services disclosure regime. This raises the question of whether having a compliance plan which satisfies the requirements of the general licensing obligations would also be sufficient to demonstrate that a licensee issuing a disclosure document had "taken reasonable steps". There seems no reason why this could not be so, but clearly the general plan would have to be comprehensive and detailed in the area of product issuing and selling practices.

In line with its adoption of compliance systems in other places, in relation to PDSs, ASIC policy is that "we [ASIC] believe that having a systematic process for preparing PDSs will help a product issuer meet the PDS requirements". [176] The argument is that such a process will improve the likelihood of quality disclosure for consumers, and will minimise the risks of a non-compliant disclosure document with the attendant liability to issue a supplementary disclosure document or the document being misleading or deceptive. Having a structured process may also assist licensees to ensure compliance with their obligations generally, and in relation to their representatives particularly. The fact that an issuer of a disclosure document has a process will not, however, prevent enforcement action being taken against them if the process is inadequate and has not saved the documents from being defective.

Although a "systematic process" is not necessarily a compliance system, it is a nod in that direction, and it may be that a more fully developed set of compliance measures could amount to taking "reasonable steps". In the financial services regime, unlike environmental regulation, there is no express legislative authority that a compliance system may assist in establishing a due diligence defence. But given the legislative context and the correspondence with regulatory policy and established industry practice, the courts may be persuaded to accept an appropriately structured, operated and maintained compliance system as proof of the "reasonable steps" defence, in
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circumstances where few other responses to the potential liability for defective disclosure seem either in line with legislative purpose and language or practical. On the basis of the cases discussed by Parker and Connolly it will be necessary to demonstrate that the compliance system is both substantial and aimed at the compliance risks the company actually faces as well as implemented in such a way that it has a demonstrated capacity to prevent, detect and remedy breaches. [177] In short the compliance system must be "in action" rather than just "on paper".

In truth, the real question is not "is due diligence dead?". Nor is the question one of whether to "take reasonable steps" means less diligence is required than under the prospectus due diligence test. Nor should any great weight be placed on the narrow similarities in the legislative wording between the financial services disclosure provisions and those for offer information statements. Interpreting the meaning of "take reasonable steps" requires, as well as examination of the legislative text, close attention to the policy and operational context. The policy background to financial services disclosure is a regulatory restructuring and rationalisation to improve the information, decision-making and remedies of the retail investor. This is evident from the rationales for a single disclosure regime already discussed in Part II. That the legislature intends a unified system of financial services disclosure informed by this policy is clearly evident from the similar patterns of disclosure adopted through the FSG, SOA and PDS, patterns which extend from formal requirements such as presentation and timing, through to the liability regime. Given that the operational context is one of financial professionals continuously seeking retail investors, to have a system of quality control for preparation of disclosure documents which responds to the legislative purpose of improving disclosure would seem reasonable. Given the interlocking usages of the FSG, SOA and PDSs, and the textually similar provisions concerning liability and defences, to have a compliance system of appropriate scale and sophistication to support not just PDSs, [178] but preparation of FSGs and SOAs as well, may be a prudent interpretation of what it means to "take reasonable steps".

V. What is the liability for financial services disclosure?
In dealing with liability which may arise from the use of financial services disclosure documents, I concentrate on those statutory remedies newly provided for by the regime itself, or cognate provisions in the ASIC Act 1989. It goes without saying that unless they are expressly excluded, many general law remedies will still be available. [179]
Lodgment of disclosure documents and ASIC's stop order power
Generally no financial services disclosure documents have to be lodged with ASIC, let alone registered. ASIC must be informed when a new PDS is issued but a PDS must only be lodged with ASIC if the investment product in question is a listed managed investment product. [180] The lodgment will not involve any pre-vetting of the PDS by ASIC; however, a consequence of lodgment is that products cannot be issued or sold until seven days after the PDS is lodged (as with prospectuses). [181] ASIC will be able to extend the period in which products cannot be issued or sold to 14 days. [182]
The basis of the distinction between those products for which the PDS is required to be lodged and those not lodged is that the former are likely to be more complex products giving rise to a more detailed PDS. Also, some of the products for which lodgment is not required may be highly
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personalised to the particular client and a lodgment requirement could be burdensome. [183] ASIC has elaborated when it will review certain PDSs, even though not lodged. [184] This will occur if they categorise the product as open to compliance risk (eg products marketed to vulnerable consumer groups or those which are highly complex). Also, if ASIC receives credible information from external sources that a PDS is defective it will undertake a review. As with prospectuses, ASIC will review PDSs at random, even though most will not have to be lodged. [185]
As with the stop order power that ASIC has in relation to prospectuses, ASIC has a power to deal with a disclosure document or statement which is defective and place a stop order on product issue as well as various restrictions on advertisements. [186] ASIC may make an interim stop order if to delay would be prejudicial to the public interest, [187] but otherwise it must hold a hearing allowing oral or written submissions before issuing the stop order. [188]
Criminal liability under the FSRA
In relation to all three disclosure documents, it is a strict liability offence to fail to give the document or a statement in lieu, when required. [189] A similar offence arises under the prospectus regime where offers are made without lodging a disclosure document and a number of other activities associated with making offers not in the form of the lodged documents. [190] Similarly there are strict liability offences for licensees (in relation to an FSG) [191] and both licensees and authorised representatives (in relation to an SOA) [192] for giving out documents where formal requirements have not been complied with. [193] A similar pattern applies in relation to PDSs that lack stipulated formal requirements. [194]
A "disclosure document or statement" means an FSG, a supplementary FSG, a statement of advice or a statement or information required in lieu of either an SOA or FSG. [195] This is extended to include a PDS and supplementary PDS as well as statements required in lieu of a PDS. [196] A disclosure document is "defective" if it contains misleading or deceptive statements or omissions of material required by the Act, where the statement or omission is "materially adverse" to the retail client considering whether to proceed with the financial service, rely on the advice given or acquire the product. [197] For example, failure to affix the title onto all three documents or failure to place the name and contact details of the providing entity on an FSG [198] renders the document defective (if materially adverse) and leads to strict criminal liability. [199] The defects in the disclosure document must be materially adverse from the point of view of the investor for an offence to be committed. [200]
It is also an offence, to give an FSG, SOA or PDS knowing that it is defective. [201] There is no defence available to any party to this offence, including an authorised representative, as it knows that
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the document is defective. Another offence provides that the document provider is liable for a disclosure document that is defective, whether or not it knows of the defect. [202] It is in this instance that the defence of "taking reasonable steps" discussed at length in Part IV may be available. [203]
Generally licensees are potentially liable for all defects in FSGs and SOAs, [204] though liability can be shared with authorised representatives in some instances. Authorised representatives of a licensee may not be liable for statements made in an FSG if these are prepared and authorised by the licence holder. [205] By contrast, authorised representatives may be liable for SOAs because these are documents they prepare themselves. [206] Also authorised representatives have a defence if in preparing a disclosure document they have relied on material given by licensees. [207] Particularly in relation to PDSs, a number of offences seem to be designed to provide an incentive for licence holders and product issuers to take responsibility for authorised representatives. [208]
Civil liability under the FSRA
The definitions of "defective" and "disclosure documents" just discussed, are also adopted for civil liability. The difference between civil and criminal liability is that the loss or damage being alleged in civil actions will be evidence of a "material adverse effect on the client" and this element does not have to be proved separately in the civil claim, as it does with criminal actions. There are parallel provisions in relation to prospectus liability which give rise to civil liability. [209] Generally, in relation to civil liability for all three disclosure documents, where a document is defective and a client suffers loss or damage, that client may recover the amount of the loss or damage against the liable person whether or not that person has been convicted of an offence in relation to the contravening FSG and SOA [210] or PDS. [211] Action may be taken against financial services licensees, members of declared professional bodies and authorised representatives. [212] Again, in the case of all three disclosure documents, if the provider "took reasonable steps" to ensure that the disclosure document would not be defective then they are not subject to civil liability. [213] The court has wide additional powers to make orders in order to "do justice between the parties" when awarding monetary compensation for loss or damage would be inadequate. [214]
Alternative dispute resolution
Under the financial services legislation it is a requirement of holding a licence that the licence holder be a member of an external dispute resolution scheme. [215] Clients of licence holders and their authorised representatives may choose this route to redress instead of court proceedings to rectify default in the provision of financial services including defects in disclosure documents. Although again the presence of a legislative structure is clear, this approach to dispute resolution is decentred by comparison with recourse to the courts. It gives clients the ability to access low-cost, quick and effective redress where civil actions would otherwise be available. [216]
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VI. Conclusion
In this article I have attempted to show that Australian financial services disclosure has moved to a coordinated regime of requirements, which implements a distinctive policy program with some clear differences from the regulation of prospectuses with which it is naturally compared. In addition it displays some features of mature regulatory systems that are becoming more common – important regulatory content that is found in sub-legislative instruments such as regulations and policy of the regulator as well as decentred regulation not made by state organs at all. An example of the last in financial services disclosure is codes of conduct and to a lesser extent, external dispute resolution schemes. Another is the compliance systems I have suggested may be adopted both to repel liability for defective disclosure, and to improve the standard of disclosure verification by financial services providers.

That Australian financial services disclosure should be considered an integrated regime is evident from the repetition across the trio of disclosure documents of the same patterns of requirements and liabilities. It is also evident from the policy justifications for the legislation: a single rationalised system of disclosure which reduces duplication and gaps, focuses both regulatory and compliance resources on a single set of standards and promotes comparability and clarity of consumer information and redress.

While there is definitely a unifying tendency in the legislation and its implementation, techniques have been adopted to accommodate the differences in financial products and services that persist from the prior institutional regime. Regulations, policy statements and modifications and exemptions are familiar techniques for adapting the general rule or policy to the particular case, and these occur regularly in the financial services disclosure regime. Less familiar perhaps, especially in the disclosure area, is the use of codes of conduct. Like regulations etc they are most obviously useful to provide exceptions or accommodate sectoral differences that do not have a natural fit with the trend to more universal contours of regulation. Alternatively, they may elaborate these overarching contours of regulation for particular industry sectors. As already mentioned, they may also lift best practice above legislative requirements.

The approval in due course by ASIC of codes of conduct is an example of a more general regulatory trend – the "decentring" of regulation. This occurs with the creation and implementation (eg, through alternative dispute resolution schemes) of rules made by non-state entities, but in the "shadow of the state". Recognisable in this "decentring" development are various forms of self-regulation [217] and regulation of the self or "enforced self-regulation" as it is sometimes put. [218] Codes of conduct are obvious examples of self-regulation [219] while the compliance systems which may be adopted to give substance to the "take reasonable steps" defence may be seen as a form of decentred regulation of the self, again within a statutory framework.

One of the leading features of decentred regulation is its capacity for responsiveness – its ability to adapt to particular and peculiar regulatory contexts. Compliance systems exhibit these features as well. Against the background of the policy justifications for financial services disclosure and within the framework of the legislation, a compliance system allows the licensee or representative adopting it to write their own rules. It operates in the "shadow of the state" because it is through connection with the statutory framework (in our case with the "take reasonable steps" defence), that the compliance system has the oblique though real legal effect that is another important characteristic of decentred rules or practices. By creating the compliance system the licensee, representative firm or product issuer infuses the otherwise relatively meaningless phrase "take reasonable steps" with content – content that is tailored to the particular circumstances of the firm which is the author of the system. In short it provides the substance of the standards of its own defence, and at the same time systematises the steps to improve the quality of disclosure statement verification. Of course the
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compliance system must be implemented widely as well as being created, but this is simply to observe that even decentred rules must be real and effective, and not simply "law on the page". After all, state-centric or decentred, the object of regulation is not to write rules, but to influence behaviour.
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