On a Tuesday night two years ago, Wieslaw Smeda was driving home from a friend's house in Milton, Ont., when he heard a loud pop underneath his car. He pulled over to find two of his tires were flat. It was dark, and with only one spare in the trunk, there was little Smeda could do but pick up his cellphone and dial his daughter's number. She didn't answer, so he settled for Plan B: he cracked open a bottle of vodka and poured himself a few drinks. 

What happened next is now the subject of a court battle over a controversial drunk-driving law that some believe punishes the intoxicated for doing exactly what they should do. "If I'm impaired and I'm sitting in the car waiting for some help, and I have no intention to drive, I should never be convicted," says Smeda's lawyer, Mitchell Worsoff. "The law has got to be changed." 

As of now, the law is clear: an impaired person sitting behind the wheel of a parked car is potentially violating the "care and control" provisions of the Criminal Code--unless he can prove he had no intention of driving. That's only one hurdle. A court must also consider three other factors: is there a chance the car will unintentionally be set in motion? Is it parked in a manner that may endanger others? And is there a risk the drunkard will simply change his mind and decide to drive after all. In Smeda's case, the judge was most concerned about the latter. "With his judgment becoming increasingly clouded with each partial cup of vodka consumed at the side of the highway, his decision not to drive easily could have changed," he ruled. 

Worsoff plans to appeal. "Criminal convictions cannot be based on what might happen," he says. "It is completely salacious and it's contrary to law." It also sends the wrong message, he says. A drunk person who chooses not to drive should be applauded, not convicted. 

The judge doesn't explicitly say it, but his ruling also offers a practical lesson: if you are hammered and you want to do the right thing, stretch out in the back seat of your parked car--not behind the steering wheel.

