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BUSINESS LAW TODAY TEXT


CHAPTER ONE


BUSINESS AND THE GLOBAL LEGAL ENVIRONMENT - p. 2
The law is not simpleCthere are no simple solutions to complex problems.  Legal principles are presented in this course as "black letter law"Cthat is, in the form of basic principles generally accepted by the courts or expressed in statutes.  In fact, the law is not so concrete and static.  One of the purposes of this course is to acquaint you with legal problems and issues that occur in society in general and in business in particular.  The limits of time and space do not allow all of the principles to be presented against the background of their development and the reasoning in their application.  By the end of the course, you should be able to recognize legal problems ("spot the issues") when they arise.  In the real world, this may be enough to seek professional legal assistance.  In this course you should also be able to recognize the competing interests involved in an issue and reason through opposing points of view to a decision.

Two major concepts are introduced in this chapter.  The tension between the need for stability and the need for change in the law is first explored.  The second concept involves the distinctions among today's sources of law and distinctions in its different classifications.

1. What Is Law?CAs Oliver Wendell Holmes noted, "The life of the law has not been logicCthat is, the law does not respond to an internal logic.  It responds to social change.  Emphasize that laws (and legal systems) are manmade, that they can, and do, change over time as society changes.

Definition:  What is it?  Science?  Philosophy?  Animal, Vegetable or Mineral?

2. Nature of Law (where did it originate?) (Function of Law)CDiscuss the primary function of law.  To simultaneously maintain stability and permit change.  The law does this by providing for dispute resolution, the preservation of political, economic, and social institutions, and the protection of property.

2. Schools of Jurisprudential Thought

2. Natural Law School:  (G-10)

2. Positivist School:  (G-11)

2. Legal Realists:  (G-9)

2. Reason for Law:

Regulate Human Conduct

2. Purpose of Law (Application):

Legal (Sanctions) Judicial System

2. Do you have a right to disobey the law?  Can you legislate morality?

2. Are Law and Justice the same thing?

2. Justice cannot be produced by experts who only use science and technology.

2. Justice:  Realization of public aspirations through the law

2. The Case of the Speluncean Explorers

3. The Common Law Tradition

3. The English Origins of Common Law

3. Common Law

3. Precedent

3. Stare Decisis (3 functions)CDefine stare decisis and discuss its importance.  Stare decisis is a doctrine that prescribes following earlier judicial decisions in deciding a current case if the facts and questions are similar.  Courts attempt to be consistent with their own prior decisions and with the decisions of courts superior to them.  Stare decisis is important because part of the function of law is to maintain stability.  If the application of the law was unpredictable there would be no consistent rules to follow and no stability.

3. Departures From Precedent 

3. Cases of First Impression

3. Stare Decisis and Legal Reasoning/There Is No One "Right" Answer

3. Remedies of Law v. Remedies in Equity

3. Courts of Law (Monetary Damages)

3. Equity Courts (Defenses)

(Court directly involved in providing remedy)

3. Equitable Relief

3. Specific Performance

3. Injunction

3. Rescission

3. Reformation

3. Merging of Law and Equity

4. Sources of American Law

4. Constitution

4. Statutes and Ordinances

4. Commercial Law Codes

4. Codification of Commercial Law

4. Uniform Commercial Code

4. Administrative Law C Reasons for the Administrative Process/Agency Creation

4. Please give the reasons and functions of major federal agencies such as the FTC, SEC, NLRB, EEOC and NRC.  Please identify the goals of each agency.  List the reasons for administrative agencies and give an example of one or more agencies that illustrate each.  For example:

4. Impossible to legislate in detailCIRS

4. Crowded courtsCEEOC, Worker's Compensation

4. ExpertiseCFederal Reserve Board, NRC

4. Public protectionCSEC, FDA, EPA

4. NecessityCPost Office, Social Security Administration

4. Reasons for the creation of the early administrative agencies.  (ICC and FTC)

4. Congressional response to the dissatification with business conditions.

4. Laissez-faire capitalism C government should not interfere with business.

4. Caveat emptor C if buyer buys an unsatisfactory or defective product, it is the buyer not the seller, who should sustain the loss.

4. Enabling Legislation

Response of the law to the necessity for administrative implementation of legislation.
4. Administrative agencies do far more than set standards.

4. Administrative agencies establish rules, not statutory laws, which are made only by Congress as a legislative body authorized by the U.S. Constitution.

4. Agencies monitor performance.

4. Both the number and the domain of concern of administrative agencies have grown rapidly in the past twenty years.

4. Types of Agencies

4. What is the difference between Executive Administrative Agencies v Independent Administrative Agencies?

4. Creation of Regulatory Agencies

Delegation C the process through which administrative agencies derive their power.

4. A governmental body can never give up all of its power.

4. Certain governmental powers are nondelegable.

4. Enabling legislation C most common method of delegation and is passed by the legislative body in the form of a statute.

4. Standards are the only activities that an agency are authorized to enact.

4. Police Power C exercise by the government when it legislates for the public health, safety, welfare and morals.

4. Agency Powers and Functions

4. Agencies are practical, problem-solving alternatives in our government.  Agencies are created to respond to complex issues that neither the legislature not the judiciary has the time or expertise to handle.  For example, when Congress enacted legislation regulating workplace safety, an administrative agency (OSHA) was created to carry out the congressional policy.  OSHA adopted workplace regulations that not only bedeviled businesses but also gave them guidance concerning the type of hazards that needed correcting.  OSHA also inspected and enforced those regulations.

Delegation
4. The problems of time
4. Congress has delegated the responsibility for rule-making to administrative agencies because Congress simply did not have the time to create all the rules necessary for the smooth operation of our nation.

4. The problem of expertise
4. Congress delegates its responsibility when it discovers that it does not have nearly as much collective specialized knowledge about particular areas as could be marshalled in an administrative agency.

4. Would the OSHA statute have been effective in the absence of the creation of an administrative agency?

Answer:  The purpose of the question is for you to appreciate the necessity of such bodies in our government.  Most exposure to regulation concerns its abuse or the inefficiency of an agency, which may lead some to question whether agencies are needed at all.  This is a misconception.  Without an agency, the act probably would have been empty exhortation.  Congress has neither the time nor the expertise to enact numerous statutes concerning the many different types of workplace hazards.  Courts would be overburdened with suits brought to enforce those statutes.

Please note that agencies perform all three functions of government that are separated by the Constitution.  The IRS was created to administer the tax laws.  It promulgates regulations (note their importance and help in explaining the legislation)Clike a legislature.  It enforces the law (audits, files suits)Clike the executive.  It provides internal hearing procedures for disputes between the agency and the taxpayerClike the judiciary.

The problem with agency power is not that it exists without controls or limits, but that it may not be politically easy to exercise those controls.  Agencies have constituents who may be opposed to congressional limits on its activities.

Administrative agencies have a great impact on business activities.  The majority of business decisions are regulated to some degree by one or more agencies.

Review some of the reasons for the growth of administrative agencies.  Point out that most people agree that administrative agencies are a necessity, but that there is wide difference of opinion as to where the line should be drawnCthat is as to the types of activities which they should control and the degree of power and discretion they should be given.

4. The Relationship Between Administrative Agencies and the Three Branches of Government
4. All three branches of government, executive, judicial, legislature may establish an administrative agency.

4. Very rare for executive and judicial to do so.

4. When the executive branch create an agency, it is by an executive order.

4. The Branch which creates the agency has the power to abolish it and the "power of the purse."

4. Usually the legislative.

4. The executive branch has power over agency created by an enabling statute in a variety of ways.

4. Executive may appoint some appointed personnel.

4. Executive branch recommends the budget that is submitted to the legislature for approval.

4. Judicial Branch's checks over administrative agencies

4. Courts can declare an agency unconstitutional

4. Courts can ensure the executive and legislative branches are staying within its constitutional limits when interacting with an agency.

4. What is unique about the administrative process?

4. Administrative Procedure Act/Agency Functions and Procedures

4. Rule Making

4. Only Congress can establish that certain criminal violations of agency regulations will incur criminal sanctions, it cannot delegate the authority to the agency to decide which regulations will be treated as criminal offenses.

4. Rulemaking Process

4. Notice-and-Comment Rulemaking (informal)

4. Rulemaking-on-a-Record (formal)

4. Hybrid Rulemaking

4. Negotiated Rulemaking

4. Procedure

4. Notice of intent to adopt a regulation must contain the following information.

4. the text or summary of the contents of the text.

4. a citation to the enabling legislation.

4. a statement of time, place, and date of rulemaking hearing.

4. There must be a lag time between the date of publication of the notice of intent to adopt and the actual date of the hearing.

4. The Rulemaking Hearing

4. The rulemaking hearing is conducted by a hearing examiner.

4. Anyone can present written or documentary evidence to the hearing examiner.

4. Oral evidence is allowed at the discretion of the hearing examiner.

4. Publication of the Final Regulation.

4. After agency hears the evidence and the rulemaking hearing they have several options.

4. decide not to adopt any regulation

4. adopt a regulation with the same or similar wording to the original proposed regulation

4. theoretically, adopt a regulation very different from the proposed regulation

4. propose a new, different regulation and hold a new hearing on the new proposal.

4. If an agency adopts a regulation it must publish the regulation in the final form.

4. Interpretive rules are an exception to the rule making process because it simply states what an administrative agency thinks the enabling statute means.

4. Types of Agency Rules

4. Legislative Rules

4. Interpretative Rules

4. Procedural Rules

4. Enforcement:

Administrative agencies have several different ways in which to exert control over their respective companies.  These include:

Types of powers held by administrative agencies.
4. moral persuasion;

4. fine;

4. reparations to the injured party; and

4. granting, revocation, and withholding of a license.

4. Collecting Facts C (Investigative Power)

To do its job effectively, an administrative agency needs to have the power to investigate instances in which it believes rules have been violated.

4. An agency has the power to compel people to testify before it.

4. It may issue what is known as a subpoena.

4. An administrative agency also has the power to demand the periodic filing of reports.

4. Searches and Seizures

4. Challenges to Agency Investigative Powers/Limitations

4. Legal Authorization and Legitimate Purpose

4. Information Sought must be Relevant

4. Investigative Demands must be specific and Not Unreasonably Burdensome

4. Privileged Information May Be Protected

4. Privilege Against Self-Incrimination

4. The Warrant Requirement

4. Standard of Probable Cause is Different

4. Expectation of Privacy

4. Correcting Violations (Prosecutorial Powers)

4. Adjudication

4. Only affects the rights of an individual or small group of individuals

4. When an agency performs its adjudicatory function, it acts like the court

4. Three steps on adjudication

4. Notice of Intent to Hold an Adjudicatory Hearing

4. A statement of the legal authority of the agency to hold an adjudicatory hearing

4. A statement of the issues or charges that will be the subject of the hearing

4. A statement of the time, place, and date of hearing

4. Informal settlements
Agencies have mechanisms that facilitate informal enforcement of standards

4. Administrative Law Judges

4. The Process of Adjudication

4. Agencies have established adjudicative procedures designed to formally decide cases of alleged violations of administrative rules.

4. Complaint
4. An administrative agency issues a complaint to serve as notice to the business involved that the agency believes that the business has violated a particular standard.

4. Conduct of Adjudicatory Hearing

4. Adjudicatory hearing is conducted by a hearing examiner.

4. The person whose rights are being adjudicated has the right to enforce the appearances of witnesses by subpoena.

4. Subpoena duces tecum requires a witness to appear and bring evidence.

4. Hearings
4. At the hearing, the administrative law judge (an agency employee) allows each side to present evidence.  Parties may cross-examine witnesses and make motions and objections.

4. Once all of the evidence has been presented, the judge issues an opinion.

4. Evidence
4. One major difference between formal state and federal courts on the one hand, and administrative agencies on the other, is in the kind of evidence that they find acceptable.

4. "Hearsay" is allowed at administrative agency hearings.

4. Administrative hearings are conducted less formally than state or federal court hearings.

4. Any oral or documentary evidence may be received, but every agency shall as a matter of policy provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence and no sanction shall be imposed or rule or order be issued except upon consideration of the whole record or such portions thereof as may be cited by any party and as supported by and in accordance with the reliable, probative, and substantial evidence.

4. Individual Constitutional Rights in Adjudicatory Hearings

4. confrontation and cross examination (Sixth Amendment)

4. obtaining a witness by subpoena (Sixth Amendment)

4. Right to counsel does not mean a right to a lawyer but a trusted advisor.

4. Privileged against self incrimination (Fifth Amendment).  Public records doctrine provides that an individual cannot claim the privilege against self incrimination for records that are required to be kept by law.

4. The Adjudicatory Order and Intra-Agency Appeals Process (Initial Order)

4. Adjudicatory order must be based on the evidence produced at the adjudicatory hearing.

4. Persons being adjudicated have a right to intra-agency appeal.

4. Once intra-agency appeals are exhausted, judicial review of the agency decision is possible.

4. Decision
4. The administrative judge considers all of the evidence and issues an opinion (Final Order).

4. The original decision is made by the administrative judge, and there is no right to a jury trial.

4. The opinion may contain a recommendation for a sanction.

4. Control Over Administrative Agencies

4. Judicial Review (Considerable amount of power, but limited in scope)

Decisions made by administrative agencies are reviewable.

4. An aggrieved party, who is not satisfied with a decision made by an agency, may appeal the decision to a court of law.

4. The standard which the courts use in deciding whether or not to review an administrative agency's decision is the substantial evidence test.

4. This test declares that courts will review issues that involve questions of law.  However, questions of fact are reviewed only if the decision violates a test or reasonableness.

4. The Proper Petitioner

In order to obtain judicial review of agency action the person must have exhausted all administrative remedies and must have standing and the agency action appealed from must be ripe.

4. Exhaustion of Administrative Remedies

4. Petitioner must go through any intro-agency appeals procedures contained in the agency's enabling legislation in a timely manner.

4. Policy Reason

4. More efficient to proceed through agency.

4. Referring all cases to agency allows the agency to retain its expertise.

4. Constant by passing of agency may weaken it.

4. Use of agency process permits full development of the facts prior to judicial review.

4. Petitioner may be satisfied with the outcome of the administrative process.

4. Standing

4. Person must have a personal stake in the outcome.

4. Plaintiff must show some injury in fact to themselves.

4. Taxpayer has standing if he passes a two part test:

4. The challenged federal action is based on the governments power to tax and spend for the governments welfare.

4. That the government's action is challenged as contrary to a specific constitutional limitation.  (Flast v. Cohen)

4. Class Action lawsuits

4. Involves the filing of a court case seeking judicial review of agency action on behalf of a group of persons particularly affected by the agency action.

4. The number of class actions had diminished because the Supreme Court now requires that substantially all members of the class be identified, notified of the action, and share in the monetary awards.

4. Ripeness for Judicial Review

4. Ripeness means the facts of the controversy are settled and that agency action in the dispute is complete.

4. Exceptions to ripeness

4. The facts of the case were well established and not likely to change.

4. Hardship to the parties would result if the court withdrew review.

4. Stating the Legal Ground for Review

4. The agency action was unconstitutional.

4. The agency exceeded the scope of its enabling legislation.

4. The agency used improper procedures in carrying out its administrative functions.

4. The agency action was arbitrary, capricious, and an abuse of discretion.

4. Judicial Principles Tending to Restrict Review of Agency Action

4. Comity and Abstention

4. Comity (friendly feeling) means that the court has respect for the functioning of other governmental bodies, such as administrative agencies or other courts.

4. Abstention means that a court will not interfere with the function of an administrative agency or another court until that agency or court has completed its work.

4. Primary Jurisdiction

If both a court and agency have jurisdiction over a case, the agency should hear the case first.

4. Substantial Evidence Rule

4. Concerns how a case that began in an administrative agency will be treated when a court reviews it.

4. The rule states that a court will not set aside agency action if it is supported by substantial evidence on the record as a whole.

4. Purpose is to guard against undermining agency authority.

4. If the court feels it needs more fact to decide the case, it will remand the case to the agency.

4. Executive Control (Termination/Appointment)

4. Legislative Control (Funding/Abolish)

4. The Relationship of Administrative Agencies to Individuals and Society (Public Accountability)

4. The Administrative Agency and Individuals

4. Statutory Restrictions

4. Freedom of Information Act (FOIA) gives private parties the right to obtain information that is in possession of the government.

4. Provides for public disclosure of information is possession of the government.

4. Requires federal agencies to make available for public inspection and copying its opinions in decided cases that do not appear in the Federal Registrar.

4. Privacy Act

Complements the FOIA by limiting how certain types of information obtained by the federal government can be used and also be limiting the number of persons who are entitled to receive confidential information in agency possession.

4. Freedom of Information Act.  The Freedom of Information Act (FOIA) of 1966 requires the federal government to reveal certain "records" to "any person" on request, which need include only a reasonable description of the information sought.  Failure to comply may be challenged in federal district court.  The FOIA is used by public interest groups, companies seeking information about competitors, and others.  Some records are exempt, but a person cannot compel an agency not to disclose exempt information about the person.

4. Government-in-the-Sunshine Act.  The Government-in-the-Sunshine Act of 1976 requires "every portion of every meeting of an agency" that is headed by a "collegial body" to be open to "public observation."  The public must be given adequate advance notice of scheduled meetings and agenda.  A meeting may be closed when (1) its subject concerns accusing a person of a crime, (2) its subject relates to future litigation or rulemaking, or (3) an open meeting would frustrate implementation of future agency actions.  Courts interpret these exceptions strictly.

4. Regulatory Flexibility Act.  Under the Regulatory Flexibility Act of 1980, whenever a new regulation will have a "significant impact upon a substantial number of small entities," the agency must conduct a regulatory flexibility analysis.  The analysis must measure the cost imposed by the rule on small businesses and consider less burdensome alternatives.  The act also contains provisions to alert small businesses about forthcoming regulations.  The act has relieved some record-keeping burdens for small businesses, especially with regard to hazardous waste management.

5. The Common Law Today/Case Law

Difference between common law (case law) and statutory law?

6. Classification of Law ( Rights v. Duty)

6. Substantive Law

6. Procedural Law

6. Division of Law

6. Public

6. Private

6. Types of Law

6. Civil

6. Criminal

6. What is the difference between a civil law system and a common law system?

What is the difference between National Law and International Law?

6. Cyber Law:

7. Constitutional Law

The "founding fathers" of the American government feared powerful, centralized and unitary government.  They were committed to a political philosophy that stressed "limited government."  The Federal Constitution, as the blueprint for governing authority, embodies the principles of "limited government" in its separation of powers, checks and balances, federalism, and other structural restrictions.  Chapter Five examines the purpose and functions of the fundamental law of American society, the Federal Constitution.
7. Define:  Supreme law of the land

7. Two Purposes

8. Constitutional Powers of Government

8. Federalism

8. Powers

8. Delegated:  (i.e. Commerce .... Navigable Waters)

8. Enumerated:  (i.e., Commerce, Tax)

8. Implied:  (Necessary and Proper Clause - Federal Reserve System)

8. Inherent:  (i.e., Foreign Affairs, War)

8. Separation of Powers:  A constitutional doctrine that separates the legislative, judicial, and executive functions of government into separate branches.

8. Does the doctrine of separation of powers strictly separates the branches of government?

Answer:  No.  Each branch is involved in making law.  However, there are defined functions of each branch that keep the others from completely usurping its functions.  For example, although the judiciary may make law through its decisions, courts may notCon their ownCchoose a subject, call witnesses, and thereafter draft a rule.  Furthermore, courts may defer to another branch of government or may refuse to decide matters best left to the political branches of government (e.g., political questions and matters of foreign policy).

8. Why were the branches of government separated by the Constitution?

Answer:  The branches were separated so that no unit of government would become too powerful.  The branches check and balance one another in that each branch needs the others in order for the government to operate.  Controls over the actions of an agency may be exercised by the legislature and judiciary.

8. Commerce Clause (Art. 1. Section 8 of Constitution):  The clause in the U.S. Constitution that gives Congress the power to regulate commerce among states.  This clause is the basis for the assertion of federal power over most aspects of business behavior.

8. Interstate Commerce v. Intrastate Commerce

8. Foreign Commerce

There has never been any question that the federal government has the exclusive power to regulate foreign commerce.

8. Commerce among the States

The power of Congress to regulate commerce among the states is the major source of congressional power to regulate business.  Point out to the class that the manner in which this clause has been interpreted by the Supreme Court has changed from time to time.  At times the Court granted extensive power to the federal government to regulate business.  At other times, such as in the early 1900s, the Court found various activities to be beyond the power of Congress to regulate.

Courts use the following test to determine if an exercise of power under the commerce clause is valid.  First, there must be a rational basis for a congressional finding that an activity affects interstate commerce.  Second, the courts examine whether the means chosen by Congress are reasonably adapted to the end permitted by the Constitution.  If Congress acted rationally in adopting a particular regulatory scheme, the legislation must be upheld.

Congress may regulate even an activity that is purely intrastate in character where the activity, combined with like conduct by others similarly situated, affects commerce among the states or with foreign nations.

Is there any real limit on the power of the federal government to regulate business? In light of the interpretation currently given to the commerce clause by the Supreme Court, the answer would seem to be that there is no such limit.

Please consider the following cases:

8. Perez made loans to Morris of $1,000 and $2,000 and began to demand ever-increasing weekly payments.  Perez threatened Morris and his family with physical violence if Norris did not continue to pay.  Perez was arrested and tried under Title II of the Consumer Protection Act, which prohibits "extortionate credit transactions" involving the threat or use of violence.  Perez attacked the court's jurisdiction under the act, asserting that the activities of a loan shark are wholly local and not subject to federal action through the act and that the act was thus unconstitutional and outside the commerce clause.  The government countered that loan sharking was part of organized crime and was thus subject to congressional power through the commerce clause.  Is Perez subject to federal jurisdiction?

Answer:  Organized crime is responsible for the movement of money across state boundaries.  Money involved in loan sharking is used to take control of legitimate businesses and thus affects the interstate or intrastate commerce of those businesses.  Wholly intrastate activities may have a substantial effect on interstate commerce (Wichard v. Filburn) when reviewed in the cumulative sense (Perez v. United States, 402 U.S. 146 [1977]).

8. Filburn, a farmer, was given a wheat acreage allotment of 11.1 acres at 20.1 bushels per acre, pursuant to the Agriculture Adjustment Act of 1938, which operated to maintain the market price by controlling volume.  Filburn planted 23 acres and harvested 239 bushels of wheat over his allotment.  When Filburn sought to market the wheat, the government imposed a market excess penalty of $117.11.  Filburn refused to pay the penalty or to store his wheat.  The County Agricultural Conservation Committee then denied Filburn a marketing card, which was necessary to protect the buyer from liability for any penalties assessed against the wheat.  Filburn filed suit against the Agriculture Department and Conservation Committee to enjoin enforcement of the marketing penalty.  Filburn also sought a declaratory judgment that the commerce clause did not extend to crops raised for local consumption rather than for interstate commerce.  Are Filburn's excess crops part of interstate commerce?  By what rationale can or should the excess crops be said to affect interstate commerce?

Answer:  Wheat grown for home or local intrastate commerce and consumption affects the market by influencing resort to the market to satisfy local needs.  This influence on demand affects the interstate market price.  Through the commerce clause, the power of Congress extends to those intrastate activities that affect interstate commerce.  The power to regulate interstate commerce also includes the power to set commodity prices and mandate production quotas.  Filburn's wheat must be considered a part of interstate commerce.  If it was ruled to be outside the scheme of regulation, the excess wheat would defeat the purpose of the Agriculture Adjustment Act by acting to raise supply and depress the market price.  This would defeat the Act's purpose of stimulating interstate trade and increasing prices (Wichard v. Filburn, 317 U.S. 111 [1942]).

Katzenbach v. McClung
379 U.S. 294 (1964)

Facts:  Ollie's Barbeque challenged the power of the federal government to force it to comply with the 1964 Civil Rights Act, which prohibited racial discrimination by a restaurant.  The lower court agreed with the restaurant that such activities were not within the reach of Congress.

Issue:  Is this type of activity within the reach of Congress pursuant to the commerce clause?

Decision:  Yes.

Rationale:  The Supreme Court concluded that there was ample evidence that restaurants sold fewer interstate goods because of discrimination.  Congress had a rational basis for finding that racial discrimination in restaurants had a direct and adverse effect on the free flow of interstate commerce.  The Court therefore upheld the constitutionality of the act and its application to the restaurant in this case.

Case Questions
1.  How could the refusal to serve African-Americans in Ollie's restaurant have an effect on interstate commerce?

The refusal to serve African-Americans results in their total loss as customers.  The less money spent by African-Americans in restaurants like Ollie's, the less food Ollie's will buy.  This means that less food will move in commerce to Ollie's.  The refusal of Ollie's to serve African-Americans therefore imposes an artificial barrier to the flow of food in commerce into Alabama.  Beyond this, there may be a general depressive effect on business conditions that will likewise affect commerce if the practice of racial discrimination is widespread.

2.  What other type of interstate activity could be affected by racial discrimination?

Discrimination can reduce the opportunities for African-Americans traveling interstate to find food and lodging and so can affect the activities of establishments that offer to serve interstate travelers.  It might also discourage other people and businesses from locating in an area.

8. Power of States to Regulate Business

The police power of the states gives them the power to regulate business.  The states reserved this power when they banded together to form the United States.

The commerce clause serves as a limitation on the power of states and local governments to regulate business.  Only the federal government may regulate in areas where uniformity on a nationwide basis is essential.  States may not regulate commerce in those areas preempted by Congress.  Furthermore, if a state law is in irreconcilable conflict with federal law, the supremacy clause of the U.S. Constitution requires the courts to strike the state law down.  State law must not discriminate in favor of intrastate commerce.  State laws must not place an undue burden on interstate commerce.

8. Supremacy Clause

8. Under what circumstances can state law be preempted by federal law?

If Congress evidences an intent to occupy a given field, any state law falling within that field is preempted.  If Congress has not entirely displaced state regulation over the matter in question, state law is still preempted to the extent that it actually conflicts with federal law, that is, when it is impossible to comply with both state and federal law, or where the state law stands as an obstacle to the accomplishment of the full purposes and objectives of Congress.

8. Judicial Review

Judicial review is a doctrine used by courts to review activities of other government branches to determine if they meet constitutional requirements.  This important power, the text notes, was assumed by the Supreme Court in Marbury v. Madison.  Judicial review may therefore result in changed meanings of constitutional provisions.  For example, in Chapter 1, the Fourteenth Amendment was interpreted differently in Plessy v. Ferguson and in Brown.  Note, too, that the equal protection clauses says nothing about a sliding-scale standard of review.  Through interpretation, the Court has amended (or grafted additional meaning onto) that clause.

One of the most controversial cases of recent times, Roe v. Wade, is an example of Supreme Court exercise of judicial review of legislation, resulting in the recognition of a new constitutional right.

8. Taxing Power

8. Spending Power

9. THE BILL OF RIGHTS IN A BUSINESS CONTEXT

9. Bill of Rights (Review First Ten Amendments to Constitution)

The drafters of the Constitution realized that government powers could be abused, so they placed some limits on the exercise of government power in the Constitution.

9. State Action Requirement:  where an individual government official takes action against an individual private citizen infringing on his basic rights

9. Besides the structure and organization of government, the Constitution also provides for individual rights.  This section discusses three major attributes of these constitutional guarantees:  state action, due process, and equal protection.

9. The Bill of Rights (first ten amendments) and the civil rights amendments, in recognizing certain individual rights, protect people from actions taken by the government.  Therefore, a prerequisite for a constitutional-rights violation is state action.  Purely private activity would not result in a violation of constitutional rights.

9. Any of the following violate constitutional rights (note that X, in each example, is a private individual without any connection to the government):  X breaks into Y's home to search it without having obtained a warrant; X refuses to allow a political party to hold a rally on his farm because he disagrees with that party on a major issue (the federal deficit) and would rather that other people were not exposed to their ideas; X fires Y from his factory after he discovers that Y is a Catholic.

Answer:  There is no constitutional violation in any of the examples because X's activity does not involve state action.  However, this does not mean that X has not violated certain statutory rights.  In the first example, X would be charged with violating various criminal statutes that protect homeowners from break-ins.  There are no statutes requiring a person to open his land to political parties for rallies, and therefore there is no illegality.  Finally, in the third example, X would violate Title VII of the Civil Rights Act by discriminating in employment based on religion.

9. Freedom of Speech (Political Speech v Commercial Speech)

What was the intention of the drafters of the First Amendment?

Answer:  They believed that truth would prevail through the free and open exchange of ideas.  Because this is a participatory democracy, they believed it to be vitally important for persons to be well informed on all issues.

9. What is "Freedom of Speech"?

Should the provisions of the First Amendment be read in more than one manner?

Answer:  Definitely.  In fact, the United States Supreme Court has read the phrase "Congress shall make no law . . . abridging the freedom of speech" in many ways over the years.  The outcome depends on the philosophical approach of the justices at any given time.  Some justices, such as Black and Douglas, have given the Constitution a practical literal reading.  They believed that very few restrictions could be placed on speech.  Most justices, however, have been willing to permit some restrictions on speech.  For example, Justice Holmes believed people should not be permitted to yell "fire" in a crowded theatre.

Most recently, there has been considerable controversy over the issue of pornography.

9. Is the language of the First Amendment precise and why or why not?

Answer:  It is not precise.  The drafters intentionally used vague language, which would permit courts hearing cases considerable discretion in interpreting its language.  They hoped to create a flexible document that could be reinterpreted according to the needs of the times.  This approach, they felt, would help keep the government stable over the generations.

9. Unprotected Speech

9. Symbolic Speech

9. Commercial Speech and the Right to Receive Information (Advertising)

Who does the Constitution protect by guaranteeing a right of free speech?

Answer:  The First Amendment not only guarantees a right of free speech for speakers, it guarantees a right on the part of the public to receive information from such speakers.

The right to receive information has served as the basis for striking down many state laws that prohibit the exchange of information.  For example, in Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc. case, the Supreme Court struck down a Virginia rule that prohibited pharmacists from advertising the price of drugs based on the need of the public for more information.

9. Political Speech

9. Freedom of Religion

9. Establishment Clause/Free Exercise Clause

9. Accommodation

9. Self-Incrimination (I take the "5th")

9. Searches and Seizures

9. Search Warrant

9. Probable Cause

10. LIMITS OF GOVERNMENT POWER (CONSTITUTIONAL GUARANTEES)/PROTECTIONS

10. Contract Clause

10. Bill of Rights

10. Privileges and Immunities Clause

10. Due Process (Substantive v. Procedural):  A clause in both the Fifth and Fourteenth Amendments.  It is a procedural protection and provides for fundamental fairness in our system of government.

Today, the due process clause is concerned with procedural due processCwhether the government has acted fairly and not arbitrarily.  Substantive due process, under which the court would review the wisdom of legislation, was discredited in the 1930s as the New Deal programs began to be upheld.  Prior to that time, the doctrine had been used to strike down legislation that regulated business.  However, courts may still review the wisdom of legislation but this process of review is now called a privacy rights analysis or "the new equal protection."  Roe v. Wade is an example of the use of privacy rights analysis to make an essentially substantive due process decision.


RANDALL'S INTERNATIONAL INC. v. THE HEARING


BOARD OF THE IOWA BEER AND LIQUOR CONTROL DEPARTMENT

429 N.W.2d 163 (1988)

Facts:  A retail grocery store, Randall's, lost its license to sell beer for one week because one of its employees pled guilty to selling beer to a minor.  Randall's argued that it had been denied its due process rights when it lost its license because it was not a party to the suit between the employee and the government.

Issue:  Does the suspension of a license based entirely on the actions of a nonmanagerial employee without considering whether the license holder was culpable violate the due process rights of the license holder?

Decision:  No.

Rationale:  Certain types of public welfare legislation may dispense with "awareness of wrongdoing" as an element of the proscribed conduct.

10. Equal Protection:  A clause in the Fourteenth Amendment that regulates governmental classifications.  The government may classify groups based on any factor if the state can make the requisite showing of its reasons to the Court.

The basic points made in the text are that the clause does not prohibit the government from discriminating (treating groups of people differently).  However, in order for such discrimination to be upheld, the state must demonstrate its reasons for making the classifications.  The Supreme Court has interpreted the clause to require different amounts of state interest to be shown depending on the type of classification made by the state.  This is often called a sliding scale.  On one end is racial classification; on the other end is regulation of business.

Certain government classifications are examined by the Court under a strict scrutiny test.  This test requires government classifications to be closely related to the furtherance of a government purpose and that no less discriminatory alternative means of achieving the government's aims be available.

The minimum standard of review is the rational basis test.  Government classifications must have a rational relationship to the achievement of a valid government objective under this test.  The courts tend to defer to the legislature's judgment when following this test.


STATE BY HUMPHREY v. RI-MEL, INC.

417 N.W.2d 102 (1987)
Facts:  Minnesota required that for profit health clubs post a bond.  Nonprofit clubs were not required to post a bond.  Ri-Mel argued requiring it to post a bond violated the due process clause.

Issue:  Does a state law that requires profit, but not nonprofit, health clubs to post a bond violate the equal protection clause?

Decision:  No.

Rationale:  The court ruled that neither the strict scrutiny test nor the intermediate standard of review applied to equal protection cases brought concerning freedom of contract.  Instead, the proper standard is the rational basis test.  Under that test an act should be upheld if the record shows the act is rationally related to a legitimate government purpose.  An act is presumed to be constitutional.

The purpose of the Club Contacts Act is to prevent consumers from paying a large prepayment only to find the club closes soon after collecting these fees.  Only for profit clubs have engaged in this practice in the past.  Thus, the law's distinction between profit and nonprofit organizations is rationally related to a legitimate state purpose of protecting consumers.


CRAIG v. BOREN

429 U.S. 190 (1976)
Facts:  Oklahoma, by statute, set the age for obtaining 3.2 percent beer at eighteen for females and twenty-one for males.

Issue:  Did the gender-based classification deny 18 to 20-year old males equal protection of the law?

Decision:  The law is a violation of equal protection.

Rationale:  Gender-based classifications must serve important governmental objectives and be substantially related to the achievement of those objectives if they are to meet the equal protection test.  Although the protection of health and safety is an important governmental function, the state's statistical evidence does not support that object of the classification.  (The evidence does not show that gender is a legitimate and accurate proxy for the regulation of drinking and driving.)

11. Finding and Analyzing the Law

11. Finding Statutory and Administrative Law

11. Publication of Statutes

11. Finding a Statute in a Publication

11. Publication of Administrative Rules

11. Finding an Administrative Rule in a Publication

11. Finding Case Law

11. Publication of Court Opinions

11. Finding a Court Opinion in a Publication

11. Reading and Understanding Case Law

11. Plaintiffs and Defendants

11. Appellants and Appellees

11. Judges and Justices

11. Decisions and Opinions

12. Exam Questions

12. If justice is defined as the fair, impartial consideration of opposing interests, are law and justice the same thing?
No.  there can be law without justiceCas happened in Nazi-occupied Europe, for example.  There cannot be justice without law.

12. What is jurisprudence?  Jurisprudence refers to the study of law and the ethical values used in defining what the law should be.  Which of the schools of jurisprudential thought matches the U.S. system?  None of the approaches mentioned in these sections is an exact model of the American legal system.  They represent frameworks that can be used in evaluating the moral and ethical considerations that are an integral part of the law.

12. What is the common law?  Most people consider common law to be case lawCthat is, the body of law derived from judicial decisions.  The body of common law originated in England.  The term common law is sometimes used to refer to the entire common law system to distinguish it from the civil law system.

12. Define and discuss the sources of American law:  What is the supreme law of the land?  The federal constitution.  What are statutes?  Laws enacted by Congress or a state legislative body.  What are ordinances?  Laws enacted by local legislative bodies.  What are administrative rules?  Laws issued by administrative agencies under the authority given to them in statutes.

12. What is the Uniform Commercial Code?  A uniform law drafted by the National Conference of Commissioners on Uniform State Laws and the American Law Institute, governing commercial transactions (sales of goods, commercial paper, bank deposits and collections, letters of credit, bulk transfers, warehouse receipts, bills of lading, investment securities, and secured transactions).  Uniform laws are often adopted in whole or in substantial part by the states.  The UCC has been adopted by all states (except Louisiana which has not adopted Article 2).

12. What are the Restatements?  A series of volumes by the American Law Institute that tell what the law in an area is, how it is changing, and what direction the authors think this change should take.

12. Discuss the differences within the various classifications of law.  Substantive law creates rights and duties; procedural law includes the rules for enforcing substantive law.  Public law deals with the relationships between government and individuals; private law involves relationships between individuals.  (Business law is primarily private law.)  Civil law concerns rights and duties of individuals between themselves; criminal law concerns offenses against society as a whole.  (Civil law is a term that is also used to refer to a legal system based on a code rather than on case law.)

12. Discuss the differences between remedies at law and in equity.  Remedies at law were once limited to payments of money or property (including land) as damages.  Remedies in equity were available only when there was no adequate remedy at law.  Today, in most states, either or both may be granted in the same action.  Remedies in equity are still discretionary, guided by equitable principles and maxims.  Remedies at law still include payments of money or property as damages.  Today, the major practical difference between actions at law and actions in equity is the right to demand a jury trial in an action at law.

12. Identify and describe remedies available in equity.  Three are discussed briefly in the text (Chapter Eight).  Specific performance is available only when a dispute involves a contract.  The court may order a party to perform what was promised.  An injunction orders a person to do or refrain from doing a particular act.  Rescission undoes an agreement, and the parties are returned to the positions they were in before the agreement.

12. Murphy's Law
"Nothing is as easy as it looks.

"If anything can go wrong, it will."

"If left to themselves, things tend to go from bad to worse."

12. How is an administrative agency created?
To create an agency, Congress passes enabling legislation, which specifies the name, composition, and powers of the agency being created.

12. What is "the administrative process"?
Enforcement, rulemaking, and adjudication are the basic functions of most agencies and, together with broad investigative powers, make up the administrative process.

12. How does an agency use its investigative powers?
Agencies need information concerning activities and organizations that they oversee.  An agency may compel the disclosure of information through a subpoena or a search and seizure.  (A subpoena duces tecum may compel the turning over of books, papers, records, or documents.  In an agency adjudication, a subpoena ad testificandum may compel a witness's appearance before an administrative law judge.)  A search of a home, an office, or a factory may be the only means of obtaining evidence to prove a regulatory violation.  Inspections (of factories, for example) or tests (monitoring factory emissions, for example) may replace formal hearings to correct or prevent undesirable conditions.

12. What are some restraints on an agency's investigative powers?
Under the Administrative Procedure Act, an agency can exercise only powers that Congress delegates to it.  (Grants of power tend to be broadly phrased, however, and courts will generally let an investigation proceed, unless it appears to have an improper purpose.)  Under the Fourth Amendment, any information sought must be relevant to an investigation's purpose.  But the standards are different than those that apply in other contexts:  An agency does not need probable cause to obtain a subpoena, if it suspects that a law is being violated or if it wants assurance that a law is not being violated; and a subpoena's specificity may vary with an inquiry's nature, purpose, and scope.  Under the Fourth Amendment, in most cases a search must be conducted under a warrant.  But, again, standards are different than those that apply in other contexts:  A warrant may issue on evidence of a violation or on a showing that "reasonable legislative or administrative standards" for conducting an inspection are satisfied.  Also, warrantless searches of commercial premises that are part of a "pervasively regulated" industry are allowed if there is a substantial government interest in the regulatory scheme under which the search is conducted, a warrantless search is necessary to further that scheme, and the terms of the search limit the risk that inspectors will abuse their discretion in conducting the search (under the "open field" exception, a warrantless search may be made of an area so open to plain view that there could be no reasonable expectation of privacy in the area).  Under the Fifth Amendment, if a penalty that might be imposed is criminal, there is protection against compelled, self-incriminating testimony (although an agency has broad power to require that certain records be kept and that the records be made available on demand).  This privilege is available only to the person (a corporation is not a person) asserting it, however, and can be lost if the person is granted immunity from prosecution based on evidence obtained solely from that individual's testimony.  Why are most disputes resolved at and soon after the investigatory stage of an agency action?  Most actions are resolved at this point, in part, because regulated businesses often want to avoid the appearance of being uncooperative, litigation is costly, and settlements conserve agency resources.

12. What are some legislative constraints on an agency's rulemaking powers?
Congress confers power to make rules in enabling legislation, which is usually written in broad terms, but Congress is limited constitutionally in how much power it can delegate to an agency.  Also, only Congress can impose criminal sanctions for violations of agency regulations.

12. What is a major advantage of agency rulemaking?
The major advantage of rulemaking is that it can resolve in one proceeding issues that might remain unsettled for years if case-by-case adjudication were the only means of effecting agency policy.

12. Discuss the different types of agency rules.
A legislative rule has the same force as a statute.  To be valid, a legislative rule must not violate the Constitution; must not involve an impermissible delegation of legislative authority; must not operate in a way that exceeds the power conferred on the agency by its enabling statute; and must be promulgated in accord with the APA, unless Congress provides an express exemption.  Interpretative rules and procedural rules need not be promulgated in accord with the APA and do not have the same force as statutes.  Interpretative rules are issued to explain how an agency interprets and intends to apply statutes that it enforces.  Courts tend to give much weight to these rules when deciding cases involving other regulations.  Procedural rules describe an agency's methods of operation and establish procedures for dealing with the agency in and through hearings, negotiations, settlements, presentation of evidence, and other activities.  Identify and discuss the types of rulemaking procedures.  There are three types of agency rulemaking procedures under the APA:  notice-and-comment rulemaking, rulemaking-on-a-record, and exempted rulemaking.  There is also a hybrid procedure outside the APA.  Exempted rulemaking.  Exempted rulemaking applies in special circumstances such as military matters or foreign affairs.  Notice-and-comment rulemaking.  Notice-and-comment rulemaking is most common procedure.  The APA requires notice in most cases, opportunity for comment, and a general statement of basis and purpose.  First, there is publication in the Federal Register of a Notice of Proposed Rulemaking, which must state the time and place of proceedings on the proposed rule, a description of the nature of the proceedings, the authority for the proceedings (usually the agency's enabling legislation), and the proposed rule's terms or its subject matter.  A comment period permits written comments before an agency drafts the final version of a rule, which is published in the Federal Register, but is generally not binding for at least thirty days.  Rulemaking-on-a-record.  Rulemaking-on-a-record also begins with publication of notice in the Federal Register, but proceedings are more extensiveCa public hearing in the manner of a trial.  After the hearing, the agency must prepare a formal, written statement describing its findings.  Hybrid rulemaking.  Dissatisfaction with formal and informal procedures served as the impetus for development of hybrid rulemaking, which incorporates advantages of the other procedures (there is an opportunity for participation through a public hearing, for example, but the right to cross-examine witnesses is more restricted).

12. What is agency adjudication?
Agency adjudication is prosecuting alleged offenders of agency rules in trial-like proceedings before an administrative  law judge or before an agency's board of commissioners in some cases.  Given that an administrative law judge is a member of the agency prosecuting a case, what safeguards promote fairness?  Under the APA, an administrative law judge (ALJ) is separated from the investigative and prosecutorial staff.  The APA prohibits ex parte communication between the ALJ and a party to a proceeding.  The APA protects the ALJ from agency discipline except on a showing of good cause.  Discuss the process of agency adjudication.  After an investigationCor at the prompting of private individuals or organizationsC staff attorneys may take statements under oath or request certain documents.  Most requests are enforceable by court order.  The agency may seek approval of its head (or commissioners) to issue a formal complaint (issued as a public document and possibly accompanied by a press release).  After the charged party files an answer, the case goes to an ALJ for a hearing.  An ALJ considers the impact of a decision on the public interest, not just its effect on the parties, before rendering an initial order.  Either side may appeal, usually to a federal circuit court, sometimes to a federal district court.  The agency commission may review the case de novo.  If no appeal is taken and the case is not reviewed, the initial order becomes final.  Otherwise, the final order is the decision on appeal or review.  A final order may compel payment of damages or, as a cease-and-desist order, forbid a party from doing a specific activity.

12. How does the president hold agency authority in check?
The president can exercise veto power over enabling legislation or congressional modifications to agency authority.  The president can appoint and remove agency officersCeven those in independent agencies who serve for fixed terms and cannot be removed without just cause, because their terms of appointment are staggered, and many do not serve out their terms.  Also, the president generally has power to designate who among commissioners will serve as chairman, and the chairman generally manages agency operations, including hiring of personnel.

12. How does Congress hold agency authority in check?
Congress can abolish an agency or take away agency power.  Congress's taxing and spending powers also give it influence over agency policy, because Congress must authorize appropriation of funds to an agency, and what Congress authorizes it can change.  Congress can investigate the implementation of laws that it enacts and agencies that it creates.  Individual legislators may affect policy through "casework," which involves helping constituents deal with agency staff.

12. How do courts hold agency authority in check?
Under the APA, courts provide a direct avenue for review of most agency actions.  A court may compel action deemed unlawfully withheld or prevent action determined to exceed authority.  Usually, a court defers to an agency's findings of fact, but a court will make an independent finding if required by statute, if inadequate fact-finding procedures were used, or if new facts are raised in a proceeding to enforce a nonadjudicatory action.  And courts are primarily concerned with legal issuesCreview of policy issues is generally limited to ascertaining whether an agency is carrying out its purpose as pronounced in its enabling legislation.  A court will review whether an agency exceeded its authority under enabling legislation; whether an agency properly interpreted laws applicable to the action under review; whether an agency violated the Constitution; whether an agency acted in accord with procedural requirements; whether an agency's actions were arbitrary, capricious, or an abuse of discretion; and whether any agency conclusions are not supported by substantial evidence.  What are the conditions to judicial review of an agency enforcement action?  An action must be reviewable (the APA presumes reviewability; to oppose review, it must be shown that a statute precludes review or that an action is subject to agency discretion as a matter of law.  A party must have standing to sue (that is, a direct stake in the outcome; an injury to an economic interest, or in some cases to an emotional, environmental, or aesthetic interest, is sufficient).  A party must exhaust all other means of resolving a controversy with an agency before seeking court review.  Also, a dispute must constitute an actual case or controversy (the Constitution prohibits advisory opinions).  What are the standards of review?  Under the APA, in reviewing formal proceedings, the "substantial evidence" test is used.  Only findings unsupported by substantial evidence may be overturned, and a court determines the reasonableness of an action in light of facts before the court that could be used to justify it.  The "arbitrary and capricious" test applies to informal proceedings.  Under this test, a court looks for an adequate factual basis for an action.  Unless there was a "clear error of judgment," a court will not strike down an agency decision.

12. Identify and briefly describe laws that make agencies more accountable through public scrutiny.
Freedom of Information Act.  The Freedom of Information Act (FOIA) of 1966 requires the federal government to reveal certain "records" to "any person" on request.  A request may consist of no more than a reasonable description of the information sought.  Failure to comply with a request may be challenged in federal district court.  Some records are exempt, but a person cannot compel an agency not to disclose exempt information about the person.  Government-in-the-Sunshine Act.  The Government-in-the-Sunshine of 1976 requires "every portion of every meeting of an agency" that is headed by a "collegial body" to be open to "public observation."  The public must be given adequate advance notice of meetings and their agenda.  A meeting may be closed if its subject concerns accusing a person of a crime, if its subject relates to future litigation or rulemaking, or if an open meeting would frustrate implementation of future agency actions.  Regulatory Flexibility Act.  Under the Regulatory Flexibility Act of 1980, an agency must conduct a regulatory flexibility analysis whenever a new regulation will have a "significant impact upon a substantial number of small entities."  The analysis must measure the cost imposed by the regulation on small businesses and consider less burdensome alternatives.  The act also contains provisions to alert small businesses about forthcoming regulations.

