The broad scope of discovery rights in a civil case will often entitle a party to seek and obtain copies of records, memos, and other documents from the opposing party’s files. In many cases, some of the most favorable evidence for the plaintiff will have come from the defendant’s files, and vice versa. If your firm is, or is likely to be, a party to civil litigation and you know that the firm’s files contain records or documents that may be damaging to the firm in the litigation, you may be faced with the temptation to alter or destroy the potentially damaging items. This temptation poses serious ethical dilemmas. Is it morally defensible to change the content of records or documents on an after-the-fact basis, in order to lessen the adverse effect on your firm in pending or probable litigation? Is document destruction ethically justifiable when you seek to protect your

firm’s interests in a lawsuit? If the ethical concerns are not sufficient by themselves to make you leery of involvement in document alteration or destruction, consider the potential legal consequences for yourself and your firm. The much-publicized collapse of the Enron Corporation in 2001 led to considerable scrutiny of the actions of the Arthur Andersen firm, which had provided auditing and consulting services to Enron. An Andersen partner, David

Duncan, pleaded guilty to a criminal obstruction of justice charge that accused him of having destroyed, or having instructed Andersen employees to destroy, certain Enron-related records in order to thwart a Securities and Exchange Commission (SEC) investigation of Andersen. The U.S. Justice Department

also launched an obstruction of justice prosecution against Andersen on the theory that the firm altered or destroyed records pertaining to Enron in order to impede the SEC investigation. In 2002, a jury found Andersen guilty of

obstruction of justice. Although the Andersen conviction was overturned by the U.S. Supreme Court in 2005 because the trial judge’s instructions to the jury on relevant principles of law had been impermissibly vague regarding the critical issue of criminal intent, a devastating effect on the firm had already taken place.

Of course, not all instances of document alteration or destruction will lead to criminal prosecution for obstruction of justice. Other consequences of a noncriminal but clearly severe nature may result, however, from document destruction that interferes with legitimate discovery requests in a civil case. In such instances, courts have broad discretionary authority to impose appropriate sanctions on the documentdestroying party. These sanctions may include such remedies as court orders prohibiting the document-destroyer from raising

certain claims or defenses in the lawsuit, instructions to the jury regarding the wrongful destruction of the documents, and court orders that the document-destroyer pay certain attorney’s fees to the opposing party. The Gribben case, which appears in Chapter 1, discusses some of the consequences just

mentioned—consequences that the Gribben court regarded as severe enough to make a separate tort claim for spoliation of evidence unnecessary. What about the temptation to simply refuse to cooperate regarding an opposing party’s lawful request for discovery regarding material in one’s possession? Although a refusal to cooperate seems less blameworthy than destruction or alteration of documents, extreme instances of recalcitrance during the discovery process may cause a party to experience adverse consequences similar to those imposed on parties who destroy or alter documents. Recent litigation between Ronald Perelman and the Morgan Stanley firm provides an illustration. Perelman had sued Morgan Stanley on the theory that the investment bank participated with Sunbeam Corp. in a fraudulent scheme that supposedly induced him to sell Sunbeam his stake in another firm in return for Sunbeam shares whose value plummeted when Sunbeam collapsed. During the discovery phase of the case, Perelman had sought certain potentially relevant e-mails from Morgan Stanley’s files. Morgan Stanley repeatedly failed and refused to provide this discoverable

material, and in the process ignored court orders to provide the e-mails. Eventually, a fed-up trial judge decided to impose sanctions for Morgan Stanley’s wrongful conduct during the discovery process. The judge ordered that Perelman’s contentions would be presumed to be correct and that the burden of proof would be shifted to Morgan Stanley, so that Morgan Stanley would have to disprove Perelman’s allegations. In addition, the trial judge prohibited Morgan Stanley from contesting certain allegations made by Perelman. In 2005, the jury returned a verdict in favor of Perelman and against Morgan Stanley for

$604 million in compensatory damages and $850 million in punitive damages. The court orders sanctioning Morgan Stanley for its discovery misconduct undoubtedly played a key role in Perelman’s victory, effectively turning a case that was not a sure-fire winner for Perelman into just that. As this book went

to press in 2005, Morgan Stanley vowed to lodge an appeal in which it would argue that the trial judge’s discovery sanctions were unreasonably harsh. Regardless of whether Morgan Stanley prevailed in the appeal or whether the parties reached a settlement agreement (as some commentators predicted), the

case illustrates that a party to litigation may be playing with fire if he, she, or it insists on refusing to comply with legitimate discovery requests.
