[image: image1.png]588 Part 6 Terminating Employment

Practical
Considerations

Should employers
issue employee hand-
books? If so, how
should handbooks be
constructed? Dissemi-
nated to employees?

Criteria for Determining the Existence of an Implied Contract Most statements
made by employers, whether orally or in writing, are not contractually binding. However,
the following factors point to the existence of an implied contract:

o A specific promise was made.

o The promise was made frequently and consistently.

o The source of the promise was someone with sufficient authority to offer it.

o The promise was communicated to the employee.

o The promise was not highly conditional (i.e., dependent on the employer’s own
judgment).

+  The employer’s entire “course of conduct” (e.g. policies, practices, statements,
industry practices, employee tenure) was consistent with the promise.

«  There was an exhaustive listing of dischargeable offenses in a handbook.

« A change to a less protective policy was not communicated to employees.

«  There was no effective disclaimer.

Vague, stray, or highly conditional promises do not evidence intent to depart from
employment at will. Statements such as “you have a promising future with the company”
(lack of specificity) or “you will have a job here for as long as we are pleased with you”
(conditionality) are unlikely to be enforceable. The statements relicd on must be suffi-
ciently specific to constitute “offers,” rather than mere general statements of policy.
Thus, inclusion of a general nondiscrimination provision in an employee handbook did
not create an implied contract because it “was not specific and did not make any prom-
ises regarding disciplinary procedure or termination decisions.” In contrast, an
employee handbook that labeled its provisions as “binding” and that outlined specific
disciplinary procedures was sufficiently specific and authoritative to form the basis for
an implied contract.' Listings of dischargeable offenses can limit employment at will if
they can fairly be read to restrict terminations to those based on the stated set of reasons.

To understand whether a promise was made, some courts look not only at statements
spoken by managers or written in documents, but also to the entire course of an employ-
er's conduct. The course of conduct relevant to determining the existence of an implied
contract includes the employer’s informal policies, past practice (e.g., practice of not ter-
minating without cause), industry customs, and treatment of the individual employee.
However, although longevity, consistent raises, promotions, and positive performance
appraisals can bolster an employee’s claim that employment is not strictly at will, “they
do not, in and of themselves, . . . constitute a contractual guarantee of future employment
security.”"!

Specific promises made to employees regarding their term of employment, permissible
reasons for termination, or termination procedures must be honored. Employers that do
not want to limit their prerogative to terminate at will should refrain from making such
promises. Because of the central role that employee handbooks play in many implied
contract cases, handbooks, applications, and other authoritative documents should be
carefully written and vetted (reviewed) by people with legal expertise before they are put
into use.

If contractual rights limiting employment at will can stem from employers’ statements
in handbooks and other sources, what happens if modifications are made that adversely
affect those rights? Many courts permit employers to unilaterally make such changes,
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